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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 10, 123, 145, and 178 
(T.D. 94-47) 


ELIMINATION OF CERTAIN DOCUMENTATION REQUIREMENTS 
FOR ARTICLES ENTERED UNDER VARIOUS SPECIAL TARIFF 
TREATMENT PROGRAMS AND PROVISIONS 


RIN 1515-AB40 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
removing certain documentation requirements relating to the entry of 
articles claimed to be entitled to a partial duty exemption or duty-free 
treatment under various special tariff provisions or programs. These 
provisions and programs involve the following: (1) American goods 
returned; (2) U.S.-made photographic films and dry plates returned 
after having been exposed abroad; (3) goods exported for repairs or 
alterations; (4) U.S.-processed metal articles exported for further pro- 
cessing; (5) the Generalized System of Preferences; and (6) the Carib- 
bean Basin Initiative. The amendments reduce regulatory procedures 
and paperwork and thus facilitate the entry process for both the public 
and Customs without affecting the ability of Customs to ensure com- 
pliance with the basic legal requirements under these provisions and 
programs. 


EFFECTIVE DATE: June 16, 1994. 


FOR FURTHER INFORMATION CONTACT: Craig Walker, Office of 
Regulations and Rulings, 202-482-6980. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


In order to reduce regulatory procedures and paperwork and thus 
facilitate the merchandise entry process, on January 15, 1993, Customs 
published in the Federal Register (58 FR 4615) a notice of proposed rule- 
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making to amend the Customs Regulations by removing certain docu- 
mentation requirements relating to the entry of articles claimed to be 
entitled to a partial duty exemption or duty-free treatment under vari- 
ous special tariff provisions or programs. 

The substantive proposals set forth in the document involved the 
following: 

1. In order to eliminate procedural burdens and delays and duplica- 
tions of information collection, it was proposed to remove or revise cer- 
tain paragraphs within § 10.1 of the Customs Regulations (19 CFR 10.1) 
to eliminate use of Customs Form 3311, Declaration for Free Entry of 
Returned American Products, for purposes of (a) duty-free treatment 
on products of the United States which are returned without having 
been advanced in value or improved in condition while abroad, as 
provided in subheading 9801.00.10, Harmonized Tariff Schedule of 
the United States (HTSUS), and (b) duty-free treatment on certain 
photographic films and dry plates manufactured in the United States 
and exposed abroad, as provided in subheading 9802.00.20, HTSUS. As 
a consequence of the elimination of Customs Form 3311 for purposes of 
these two tariff provisions, the document also proposed to amend § 10.1 
to require submission of a new declaration by the owner, importer, 
consignee or agent setting forth certain necessary and nonduplicative 
information elements contained on Customs Form 3311 and, where the 
returned article has a value of $1,000 or more and is not clearly marked 
with the name and address of the U.S. manufacturer, to allow the district 
director to require such other documentation or evidence as may be nec- 
essary to substantiate the claim for duty-free treatment. 

2. Again in order to eliminate procedural burdens and delays and 
duplications of information collection, it was proposed to revise §§ 10.8 
and 10.9 of the Customs Regulations (19 CFR 10.8 and 10.9) to eliminate 
use of Customs Form 4455, Certificate of Registration, for articles 
exported for repairs, alterations or processing and returned to the 
United States with a claim for reduced-duty treatment under subhead- 
ing 9802.00.40, 9802.00.50 or 9802.00.60, HTSUS. As a consequence of 
the elimination of Customs Form 4455 for purposes of these three tariff 
provisions, the document also proposed to amend §§ 10.8 and 10.9 to set 
forth a new standard format for the declaration by the owner, importer, 
consignee or agent required under the regulations in order to reflect cer- 
tain necessary and nonduplicative information elements contained on 
Customs Form 4455. 

3. Finally, in order to reduce unnecessary paperwork, the document 
proposed to amend the Customs Regulations by eliminating use of the 
Certificate of Origin Form A in connection with claims for duty-free 
treatment under the Generalized System of Preferences (GSP) and the 
Caribbean Basin Initiative (CBI), principally by revising § 10.173 (19 
CFR 10.173) in the case of the GSP and § 10.198 (19 CFR 10.198) in the 
case of the CBI. Under the revised sections, the existing GSP or CBI Dec- 
laration would, if requested by Customs, serve as the basic documentary 
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evidence to support the claim for duty-free treatment for merchandise 
not wholly the growth, product, or manufacture of the producing coun- 
try and, in the case of merchandise which is wholly the growth, product, 
or manufacture of the producing country, a statement to that effect 
would have to be included on the commercial invoice or entry summary. 

The notice of proposed rulemaking invited public comments on the 
proposals, which would be considered before adoption of a final rule. 
The public comment period closed on March 16, 1993. 


ANALYSIS OF COMMENTS 


A total of eight commenters responded to the solicitation of comments 
during the public comment period. Of these, four commenters put forth 
no objections to the proposed regulatory changes and affirmatively sup- 
ported one or more aspects thereof. The remaining commenters, 
although generally supportive of the purpose of the proposed amend- 
ments, also presented some objections and suggested some changes 
regarding the proposals. These objections and suggested changes, and 
the Customs responses thereto, are set forth below. 


Comment: 

It is unclear how the elimination of Customs Forms 3311 and 4455 in 
the circumstances described in the notice would eliminate an adminis- 
trative burden on Customs and provide benefits to the trade community 
when essentially the same information will be required in a different 
format (e.g., “statements” and “declarations”). The change may add 
an element of confusion which could negate the simplification efforts. 
Customs Form 3311 should be retained for articles entered under sub- 
heading 9801.00.10, HTSUS, as the form is concise, provides all the 
information needed by Customs, and would eliminate the need for anew 
document (the declaration by the owner, importer, consignee or agent). 
Although present § 10.1(a)(3) requires the certificate of exportation on 
the bottom portion of Customs Form 3311 to be executed by the district 
director at the port of exportation, the current version of CF 3311 con- 
tains no certificate of exportation. 


Customs response: 

The comment regarding the certificate of exportation is correct. How- 
ever, Customs notes that the present regulatory provision would take 
precedence so as to require a certificate of exportation even where the 
extant form does not include it. The elimination of Customs Form 3311 
in the circumstances set forth in the notice will rectify this anomalous 
situation, and it is further noted that where Customs Form 3311 would 
continue in use, the underlying regulatory provisions (§§ 10.1(g), (h), (i) 
and (j)) either do not mention, or expressly provide for non-use of, the 
certificate of exportation. 

Customs continues to believe that the elimination of Customs Forms 
3311 and 4455 under the circumstances set forth in the notice would 
save time and expense for both Customs and the importing community. 
Although the proposed amendments to § 10.1 would require the submis- 
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sion of a new document (the declaration by the owner, importer, con- 
signee or agent) to reflect certain information elements of Customs 
Form 3311, the declaration would not include other information avail- 
able elsewhere in the entry package but currently required by Customs 
Form 3311. Such latter information includes the port and district, the 
date, the entry number and date, and the marks, numbers, description 
and value of the articles returned. 

Similar benefits would result from the elimination of Customs Form 
4455 for articles entered under subheadings 9802.00.40, 9802.00.50, 
and 9802.00.60, HTSUS. The proposed amendments to §§ 10.8 and 10.9 
would eliminate the frequently impractical and time-consuming proce- 
dure involving examination of the goods and endorsement of the Cus- 
toms Form 4455 by a Customs officer prior to exportation. In addition, 
certain information set forth elsewhere in the entry package but cur- 
rently required to be provided on Customs Form 4455 would no longer 
be required, including the name of the exporting carrier, the bill of lad- 
ing or insured number, the reason the articles are exported, a descrip- 
tion of the articles, and the number and kind of packages. 

Although some confusion on the part of the trade community and 
Customs may be inevitable whenever documentation requirements are 
eliminated or changed in some way, Customs believes that the benefits 
which would accrue from eliminating unnecessary procedures and 
redundant information collections far outweigh any temporary difficul- 
ties that may result. In order to minimize any confusion which could 


otherwise result when the proposed amendments to §§ 10.1, 10.8 and 
10.9 (as well as to §§ 10.173 and 10.198 relating to the elimination of the 
Certificate of Origin Form A) take effect as a final rule, Customs will 
issue appropriate instructions to Customs field offices, for dissemina- 
tion to the trade community as well, regarding the changed documenta- 
tion requirements. 


Comment: 


There is no need to require that the declaration by the owner, 
importer, consignee or agent provided for in proposed § 10.1(a)(2) 
include the reason for the return of the U.S.-origin article. This informa- 
tion is already provided to Customs when the importer inserts on the 
entry summary the appropriate statistical suffix under subheading 
9801.00.10, HTSUS. 


Customs response: 


Customs agrees. Accordingly, § 10.1(a)(2) as set forth below has been 
modified to not include in the declaration by the owner, importer, con- 
signee, or agent the reason for the return of the articles. 


Comment: 


The reference in paragraphs (a) and (b) of proposed § 10.1 to “$1,000” 
should be replaced by “$1,250” which is currently the general maximum 
for informal entries. 
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Customs response: 


Customs agrees. Accordingly, the references to “$1,000” are changed 
to “$1,250” in §§ 10.1(a) and (b) as set forth below. 


Comment: 

Proposed § 10.1(b) gives the district director discretion to require 
“such other documentation or evidence as may be necessary to sub- 
stantiate the claim for duty-free treatment” where the value of the 
returned articles exceeds $1,000 and they are not clearly marked with 
the name and address of the U.S. manufacturer. This provision should 
be revised to specifically identify the kind of additional documentation 
and evidence that would be acceptable, as well as the circumstances 
under which such documentation or evidence could be requested. With- 
out this change, there would be no limit to the number and types of docu- 
ments and evidence that district directors could require, perhaps 
resulting in increased, rather than reduced, paperwork as well as less 
administrative uniformity among the Customs districts. 


Customs response: 

As a general proposition, an importer must meet its burden of satisfy- 
ing a district director that articles are entitled to duty-free treatment 
under subheading 9801.00.10 or 9802.00.20, HTSUS. It is a common 
practice for district directors to request a statement from the U.S. 
manufacturer of the article verifying that the article was, in fact, made 
in the United States. In order to ensure that only those articles meeting 
the conditions and requirements of these tariff provisions will receive 
duty-free treatment, Customs believes it is important for district direc- 
tors to have the discretion to require a U.S. manufacturer’s certificate or 
some other appropriate document or other evidence of U.S. origin. 

Proposed § 10.1(b) was derived, to a great extent, from the following 
sentence which appears on the current version of Customs Form 3311: 


If the value of the article is $10,000 or more and the articles are not 
clearly marked with the name and address of U.S. manufacturer, 
please attach copies of any documentation or other evidence that 
you have that will support or substantiate your claim for duty-free 
status as American Goods Returned. 


Proposed § 10.1(b) contained a $1,000 minimum amount (changed in 
this document to $1,250 as stated above) rather than the $10,000 used in 
the above-quoted sentence because (1) the $1,000 figure appears in pres- 
ent § 10.1(b) which is analogous in function to proposed § 10.1(b), and 
(2) it was determined that use of the higher amount would unnecessar- 
ily restrict the district director’s ability to ensure that only articles 
meeting the terms of subheading 9801.00.10 or 9802.00.20, HTSUS, 
would receive duty-free treatment. It should be noted that whereas the 
submission of additional documentation or evidence is required by the 
above-quoted sentence on Customs Form 3311 under the described cir- 
cumstances, it was made discretionary with the district director in pro- 
posed new § 10.1(b). 
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Customs agrees that new § 10.1(b) should set forth examples of the 
types of additional documentation or evidence that would be acceptable. 
Accordingly, the following second sentence has been added to § 10.1(b) 
as set forth below: “Such documentation or evidence may include a 
statement from the U.S. manufacturer verifying that the articles were 
made in the United States, or a U.S. export invoice, bill of lading or air- 
way bill evidencing the U.S. origin of the articles and/or the reason for 
the exportation of the articles.” 


Comment: 


The declaration by the foreign shipper presently required in 
§ 10.1(a)(1) (which would remain unchanged in the proposed amend- 
ments to § 10.1) should be eliminated because it is rarely submitted or 
required. Moreover, since the foreign shipper usually has no specific 
knowledge of the origin of the returned article, his/her statement 
regarding the U.S. origin of the article is meaningless. 


Customs response: 


Customs does not agree that the declaration of the foreign shipper 
presently required by § 10.1(a)(1) should be eliminated. It contains 
information which assists the district director in determining whether 
the imported articles meet the conditions and requirements of subhead- 
ing 9801.00.10, HTSUS, such as whether the articles were advanced in 
value or improved in condition while abroad. The declaration similarly 
assists the district director in regard to entries under subheading 
9802.00.20, HTSUS. If the district director determines that this decla- 
ration is unnecessary, he/she may waive production of the document 
pursuant to § 10.1(d). 

It is true that in most cases the foreign shipper will not have specific 
knowledge of the U.S. origin of the returned article. For this reason, and 
because the declaration of the owner, importer, consignee or agent 
includes the identity and location of the U.S. manufacturer, Customs 
agrees that the portion of the declaration of the foreign shipper regard- 
ing the U.S. origin of the article should be deleted. Section 10.1(a)(1), as 
set forth below, has been modified accordingly. 


Comment: 


The documentation requirements in proposed § 10.8 fail to cover 
articles entered duty free under statistical suffix 10 of subheading 
9802.00.50, HTSUS. This statistical breakout encompasses “Articles for 
which duty free treatment is claimed under U.S. Note 2(b) to this sub- 
chapter” (Subchapter II, Chapter 98, HTSUS). Note 2(b) provides that 
no article (except textile and apparel articles, petroleum and certain 
petroleum products) may be treated as a foreign article or as subject 
to duty if it is assembled or processed in a CBI beneficiary country 
wholly of components or ingredients of U.S. origin and neither the 
article nor the components or ingredients enters the commerce of a non- 
CBI country. 
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Customs response: 


The statutory provision (section 222 of the Customs and Trade Act of 
1990, Public Law 101-382, 104 Stat. 629) which amended Note 2 to 
create this separate duty-free program failed to provide for a separate 
HTSUS subheading under which articles qualifying for such treatment 
may be entered. Therefore, as a matter of administrative convenience, 
statistical suffix 10 of subheading 9802.00.50, HTSUS, was specifically 
created for the entry of certain Note 2(b) articles. The conditions and 
requirements of Note 2(b) are entirely different from those of subhead- 
ing 9802.00.50, HTSUS. Thus, Customs believes that including the doc- 
umentation requirements for Note 2(b) articles in § 10.8 would be 
unnecessarily confusing. Customs intends to publish separate regula- 
tory proposals relating to Note 2(b) in the near future. 


Comment: 

The notice proposes to eliminate the requirement in §§ 10.173 and 
10.198 that the importer or consignee file a Certificate of Origin Form A 
with Customs in connection with the entry of articles for which duty- 
free treatment is claimed under the GSP and CBI. Why is the Form A 
also not being eliminated as a documentation requirement under the 
US.-Israel Free Trade Area Implementation Act of 1985? 


Customs response: 


Unlike the GSP and CBI, the U.S.-Israel Free Trade Area (FTA) 
Agreement specifically provides in Annex 3 for the submission of a Cer- 
tificate of Origin when the claim for duty-free or reduced-duty treat- 
ment is made. Therefore, eliminating the Certificate of Origin Form A 
for articles claimed to be entitled to special tariff treatment under the 
US.-Israel FTA would require modifications to the Agreement itself. 
The United States cannot undertake such action unilaterally. 


Comment: 

Proposed §§ 10.173(a)(2) and 10.198(a)(2), relating to the GSP and 
CBI, respectively, provide that where merchandise covered by a formal 
entry is wholly the growth, product, or manufacture of a single benefi- 
ciary country, a statement to that effect shall be included on the com- 
mercial invoice and entry summary. Requiring the statement on both 
the commercial invoice and entry summary is a wasteful duplication of 
information collection; it should be required only on the invoice. 


Customs response: 

Customs agrees that the statement should be required only on the 
commercial invoice provided to Customs. Sections 10.173(a)(2) and 
10.198(a)(2) as set forth below have been modified accordingly. 


Comment: 


While the “wholly the growth, product or manufacture” statement is 
required by proposed §§ 10.173(a)(2) and 10.198(a)(2), no such similar 
statement is required by proposed §§ 10.173(a)(1) and 10.198(a)(1), 
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relating to merchandise which is not “wholly the growth, product, or 
manufacture” of a beneficiary country. With the elimination of the Form 
A, it would be prudent to require, with respect to all merchandise for 
which GSP or CBI treatment is requested, a statement on the commer- 
cial invoice that the merchandise either is or is not “wholly the growth, 
product or manufacture” of a beneficiary country and that the merchan- 
dise satisfies all of the GSP or CBI requirements for duty-free entry. The 
proposed regulations should authorize the district director to waive the 
requirement for such a statement on the commercial invoices where he/ 
she is otherwise satisfied that the merchandise qualifies for GSP or CBI 
treatment. 


Customs response: 


In instances in which the commercial invoice does not include a state- 
ment that the merchandise is “wholly the growth, product or manufac- 
ture” of a beneficiary country, Customs believes that it can reasonably 
be inferred that the merchandise is not such. Thus, it is not necessary to 
require the suggested negative statement in those instances. Moreover, 
it is Customs position that when a claim for GSP or CBI treatment is 
made, the importer is asserting that the merchandise satisfies all of the 
GSP or CBI requirements for duty-free entry. Therefore, there is no 
need to require a separate statement on the commercial invoice that the 
merchandise satisfies those requirements. 


CONCLUSION 


Accordingly, based on the comments received and the analysis of 
those comments as set forth above, Customs believes that the proposed 
regulatory amendments should be adopted as a final rule with certain 
changes thereto as discussed above and set forth below. As a conse- 
quence of the adoption of these substantive regulatory amendments, 
this document also includes an appropriate update of the list of informa- 
tion collection approvals contained in § 178.2 of the Customs Regula- 
tions (19 CFR 178.2). 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the regulations will not have a signifi- 
cant economic impact on a substantial number of small entities. The 
regulations eliminate duplicative or otherwise unnecessary paperwork 
requirements and thus reduce the regulatory burden and consequent 
economic impact on those entities which file claims for tariff treatment 
under the subject provisions and programs. Accordingly, the regulations 
are not subject to the regulatory analysis or other requirements of 
5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 
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PAPERWORK REDUCTION ACT 

The collection of information requirements contained in these final 
regulations have been reviewed and approved by the Office of Manage- 
ment and Budget in accordance with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3504(h)) under control number 1515-0194. The esti- 
mated average annual burden associated with this collection is .6 hours 
per respondent or recordkeeper. Comments concerning the accuracy of 
this burden estimate and suggestions for reducing this burden should be 
directed to the U.S. Customs Service, Paperwork Management Branch, 
Room 6316, 1301 Constitution Avenue, N.W,, Washington, D.C. 20229, 
or the Office of Management and Budget, Attention: Desk Officer for the 
Department of the Treasury, Office of Information and Regulatory 
Affairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List OF SUBJECTS 


19 CFR Part 10 
Customs duties and inspection, Exports, Imports, Preference pro- 
grams, Reporting and recordkeeping requirements. 


19 CFR Part 123 


Canada, Customs duties and inspection, Imports, Mexico. 


19 CFR Part 145 
Customs duties and inspection, Imports, Postal service. 


19 CFR Part 178 
Collections of information, Paperwork requirements, Reporting and 
recordkeeping requirements. 


AMENDMENTS TO THE REGULATIONS 


Parts 10, 123, 145 and 178, Customs Regulations (19 CFR Parts 10, 
123, 145 and 178), are amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 

1. The general authority citation for Part 10 is revised, and the specific 
authority citations for §§ 10.171 through 10.178 and §§ 10.191 through 
10.198 continue to read, as follows: 

Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States), 1481, 1484, 1498, 1508, 1623, 1624; 
* * * * * ok ES 

Sections 10.171 through 10.178 also issued under 19 U.S.C. 2461 et 
seq.; 

Sections 10.191 through 10.198 also issued under 19 U.S.C. 2701 et 
seq.; 
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* * * * * * * 


2. In § 10.1, paragraph (a)(3) is removed, and the introductory text of 
paragraph (a), the introductory text and paragraph of the declaration by 
the foreign shipper before the table in paragraph (a)(1), paragraphs 
(a)(2), (b), (d), (f) and (h)(2), the first sentence of paragraph (i), and the 
first sentence of paragraph (j)(2) are revised to read as follows: 


§ 10.1 Domestic products; requirements on entry. 

(a) Except as otherwise provided for in paragraph (g), (h), (i) or (j) of 
this section or elsewhere in this part or in § 145.35 of this chapter, the 
following documents shall be filed in connection with the entry of 
articles in a shipment valued over $1,250 and claimed to be free of duty 
under subheading 9801.00.10 or 9802.00.20, Harmonized Tariff Sched- 
ule of the United States (HTSUS): 

(1) A declaration by the foreign shipper in substantially the following 
form: 

4 , declare that to the best of my knowledge and 
belief the articles herein specified were exported from the United 
States, from the port of on or about 
19 _, andthat they are returned without having been advanced in value 
or improved i in condition by any process of manufacture or other means. 
* * * 

(2) A declaration by the owner, importer, consignee, or agent having 
knowledge of the facts regarding the claim for free entry. If the owner or 
ultimate consignee is a corporation, such declaration may be signed by 
the president, vice president, secretary, or treasurer of the corporation, 
or may be signed by any employee or agent of the corporation who holds 
a power of attorney executed under the conditions outlined in subpart C, 
part 141 of this chapter and a certification by the corporation that such 
employee or other agent has or will have knowledge of the pertinent 
facts. This declaration shall be in substantially the following form: 

I, , declare that the (above) (attached) declaration by 
the foreign shipper is true and correct to the best of my knowledge and 
belief, that the articles were manufactured by (name of 
manufacturer) located in (city and state), that the 
articles were not manufactured or produced in the United States under 
subheading 9813.00.05, HTSUS, and that the articles were exported 
from the United States without benefit of drawback. 








(Date) (Signature) 








(Address) (Capacity) 


(b) In any case in which the value of the returned articles exceeds 
$1,250 and the articles are not clearly marked with the name and 
address of the U.S. manufacturer, the district director may require, in 
addition to the declarations required in paragraph (a) of this section, 
such other documentation or evidence as may be necessary to substanti- 
ate the claim for duty-free treatment. Such other documentation or evi- 





U.S. CUSTOMS SERVICE 11 


dence may include a statement from the U.S. manufacturer verifying 
that the articles were made in the United States, or a U.S. export invoice, 
bill of lading or airway bill evidencing the U.S. origin of the articles 
and/or the reason for the exportation of the articles. 

* * * * * * * 


(d) Ifthe district director is reasonably satisfied, because of the nature 
of the articles or production of other evidence, that the articles are 
imported in circumstances meeting the requirements of subheading 
9801.00.10 or 9802.00.20, HTSUS, and related section and additional 
U.S. notes, he may waive the requirements for producing the documents 
specified in paragraph (a) of this section. 

* * * * * * * 

(f) In the case of photographic films and dry plates manufactured in 
the United States (except motion picture films to be used for commercial 
purposes) exposed abroad and entered under subheading 9802.00.20, 
HTSUS, the requirements of paragraphs (a) and (c) of this section are 
applicable except that the declaration by the foreign shipper provided 
for in paragraph (a)(1) to the effect that the articles “are returned with- 
out having been advanced in value or improved in condition by any pro- 
cess of manufacture or other means” shall be crossed out, and the 
entrant shall show on the declaration provided for in paragraph (a)(2) 
that the subject articles when exported were of U.S. manufacture and 
are returned after having been exposed, or exposed and developed, and, 


in the case of motion picture films, that they will not be used for com- 
mercial purposes. 
* * * * * * * 


(2) The documentation described in paragraph (a) of this section shall 
not be required in connection with an entry for nonconsumable vessel 
stores and equipment on Customs Form 3311. 

* * * * * * * 


(i) When the total value of articles of claimed American origin con- 
tained in any shipment does not exceed $250 and such articles are found 
to be unquestionably products of the United States and do not appear to 
have been advanced in value or improved in condition while abroad and 
no quota is involved, free entry thereof may be made under subheading 
9801.00.10 on Customs Form 3311, executed by the owner, importer, 
consignee, or agent and filed in duplicate, without regard to the require- 
ment of filing the documentation provided for in paragraph (a) of this 
section, unless the Customs officer has reason to believe that Customs 
drawback or exemption from internal revenue tax, or both, were prob- 
ably allowed on exportation of the articles or that they are otherwise 
subject to duty. * * * 

i) * * * 

(2) After having been either rejected or returned by the foreign pur- 
chaser to the United States for credit, free entry thereof may be made 
under subheading 9801.00.10, HTSUS, on Customs Form 3311 (a Cus- 
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toms Form 7501 must be submitted as well for such articles as provided 
in § 143.23(h) of this chapter), executed by the owner, importer, con- 
signee, or agent and filed in duplicate, without regard to the require- 
ment of filing the documentation provided for in paragraph (a) of this 
section, unless the Customs officer has reason to believe that Customs 
drawback or exemption from internal revenue tax, or both, were prob- 
ably allowed on exportation of the articles or that they are otherwise 
subject to duty. * * * 
3. Section 10.8 is revised to read as follows: 


§ 10.8 Articles exported for repairs or alterations. 

(a) Except as otherwise provided for in this section, the following doc- 
uments shall be filed in connection with the entry of articles which are 
returned after having been exported for repairs or alterations and which 
are claimed to be subject to duty only on the value of the repairs or alter- 
ations performed abroad under subheading 9802.00.40 or 9802.00.50, 
Harmonized Tariff Schedule of the United States (HTSUS): 

(1) A declaration from the person who performed such repairs or 
alterations, in substantially the following form: 

I, , declare that the articles herein specified are the 
articles which, in the condition in which they were exported from the 
United States, were received by me (us) on ,19__,from 

(name and address of owner or exporter in the United 
States); that they were received by me (us) for the sole purpose of being 
repaired or altered; that only the repairs or alterations described below 
were performed by me (us); that the full cost or (when no charge is 
made) value of such repairs or alterations are correctly stated below; 
and that no substitution whatever has been made to replace any of the 
articles originally received by me (us) from the owner or exporter 
thereof mentioned above. 

Full cost or (when no 
charge is made) value of 
Description of articles repairs or alterations (see Total value of articles 


and of repairs or ubchapter II, Chapter after repairs or 
Marks and numbers alterations 98, HTSUS) alterations 





(Signature) 


(Address) C Capacity ) 


(2) A declaration by the owner, importer, consignee, or agent having 
knowledge of the pertinent facts in substantially the following form: 

f , declare that the (above) (attached) declaration by 
the person who performed the repairs or alterations abroad is true and 
correct to the best of my knowledge and belief; that the articles were not 
manufactured or produced in the United States under subheading 
9813.00.05, HTSUS; that such articles were exported from the United 
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States for repairs or alterations and without benefit of drawback from 

(port) on ,19__; and that the articles 
entered in their repaired or altered condition are the same articles that 
were exported on the above date and that are identified in the (above) 
(attached) declaration. 








(Date) (Signature) 





(Address) (Capacity) 


(b) The district director may require such additional documentation 
as is deemed necessary to prove actual exportation of the articles from 
the United States for repairs or alterations, such as a foreign customs 
entry, foreign customs invoice, foreign landing certificate, bill of lading, 
or an airway bill. 

(c) If the district director concerned is satisfied, because of the nature 
of the articles or production of other evidence, that the articles are 
imported under circumstances meeting the requirements of subheading 
9802.00.40 or 9802.00.50, HTSUS, and related section and additional 
U.S. notes, he may waive submission of the declarations provided for in 
paragraph (a) of this section. 

(d) The district director shall require at the time of entry a deposit of 
estimated duties based upon the full cost or value of the repairs or alter- 
ations. The cost or value of the repairs or alterations outside the United 
States, which is to be set forth in the invoice and entry papers as the 
basis for the assessment of duty under subheading 9802.00.40 or 
9802.00.50, HTSUS, shall be limited to the cost or value of the repairs or 
alterations actually performed abroad, which will include all domestic 
and foreign articles furnished for the repairs or alterations but shall not 
include any of the expenses incurred in this country whether by way of 
engineering costs, preparation of plans or specifications, furnishing of 
tools or equipment for doing the repairs or alterations abroad, or other- 
wise. 

4. Section 10.9 is revised to read as follows: 


§ 10.9 Articles exported for processing. 

(a) Except as otherwise provided for in this section, the following doc- 
uments shall be filed in connection with the entry of articles which are 
returned after having been exported for further processing and which 
are claimed to be subject to duty only on the value of the processing per- 
formed abroad under subheading 9802.00.60, Harmonized Tariff 
Schedule of the United States (HTSUS): 

(1) Adeclaration by the person who performed the processing abroad, 
in substantially the following form: 

I, , declare that the articles herein specified are the 
articles which, in the condition in which they were exported from the 
United States, were received by me (us) on ,19__, from 

(name and address of owner or exporter in the United 
States); that they were received by me (us) for the sole purpose of being 
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processed; that only the processing described below was effected by me 
(us); that the full cost or (when no charge is made) value of such proces- 
sing and the value of the articles after processing are correctly stated 
below; and that no substitution whatever has been made to replace any 
of the articles originally received by me (us) from the owner or exporter 
thereof mentioned above. 


Full cost or (when no 
charge is made) value of 
processing (see 
Description of articles oe ae Il, Chapter Total value of articles 
Marks and Numbers and of processing arr ary JS) after processing 


(Date) (Signature) 











(Address) (Capacity) 
(2) A declaration by the owner, importer, consignee, or agent having 
knowledge of the pertinent facts in substantially the following form: 

, declare that the (above) (attached) declaration by 
the person who performed the processing abroad is true and correct to 
the best of my knowledge and belief; that the articles were manufac- 
tured in the United States by (name and address) or, if 
of foreign origin, were subjected to (show processes of 
manufacture, such as molding, casting, machining) in the United States 
by (name and address); that the articles were not 
manufactured or produced in the United States under subheading 
9813.00.05, HTSUS; that the articles were exported for processing and 
without benefit of drawback from (port) on 

, 19__; that the articles entered in their processed 
condition are otherwise the same articles that were exported on the 
above date and that are identified in the (above) (attached) declaration; 
and that the returned articles will be subjected to 
(describe processing to be performed in the United States) by 

(name and address of U.S. processor). 





(Date) (Signature) 





ee, iim: - oor, (Capacity) 

(b) The district director may require such additional documentation 
as is deemed necessary to prove actual exportation of the articles from 
the United States for processing, such as a foreign customs entry, for- 
eign customs invoice, foreign landing certificate, bill of lading, or an air- 
way bill. 

(c) If the district director concerned is satisfied, because of the nature 
of the articles or production of other evidence, that the articles are 
imported under circumstances meeting the requirements of subheading 
9802.00.60, HTSUS, and related section and additional U.S. notes, he 
may waive submission of the declarations provided for in paragraph (a) 
of this section. 

(d) The district director shall require at the time of entry a deposit of 
estimated duties based upon the full cost or value of the processing. The 
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cost or value of the processing outside the United States, which is to be 
set forth in the invoice and entry papers as the basis for the assessment 
of duty under subheading 9802.00.60, HTSUS, shall be limited to the 
cost or value of the processing actually performed abroad, which will 
include all domestic and foreign articles used in the processing but shall 
not include the exported United States metal article or any of the 
expenses incurred in this country whether by way of engineering costs, 
preparation of plans or specifications, furnishing of tools or equipment 
for doing the processing abroad, or otherwise. 

5. Section 10.172 is amended by removing the last sentence. 

6. The section heading and the text of section 10.173 are revised to 
read as follows: 


§ 10.173 Evidence of country of origin. 

(a) Shipments covered by a formal entry. 

(1) Merchandise not wholly the growth, product, or manufacture of a 
beneficiary developing country. 

(i) Declaration. In a case involving merchandise covered by a formal 
entry which is not wholly the growth, product, or manufacture of a 
single beneficiary developing country, the exporter of the merchandise 
or other appropriate party having knowledge of the relevant facts shall 
be prepared to submit directly to the district director, upon request, a 
declaration setting forth all pertinent detailed information concerning 
the production or manufacture of the merchandise. When requested by 
the district director, the declaration shall be prepared in substantially 
the following form: 


GSP DEcLARATION 


5 (name), hereby declare that the articles described 
below were produced or manufactured in (country) by 
means of processing operations performed in that country as set forth 
below and were also subjected to processing operations in the other 
country or countries which are members of the same association of 
countries as set forth below and incorporate materials produced in the 
country named above or in any other country or countries which are 
members of the same association of countries as set forth below: 


Materials produced in a beneficiary 
Processing operations developing country or member of 
performed on articles the same association 


Description of 
Description of material, 
processing production 
Description of operations and Direct costs of process, and 
Number and articles and country of processing country of Cost or value of 
date of invoices quantity processing operations production material 





(Address) 








(Signature) (Title) 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 21, MAY 25, 1994 


(ii) Retention of records and submission of declaration. The informa- 
tion necessary for preparation of the declaration shall be retained in the 
files of the party responsible for its preparation and submission for a 
period of 5 years. In the event that the district director requests submis- 
sion of the declaration during the 5-year period, it shall be submitted by 
the appropriate party directly to the district director within 60 days of 
the date of the request or such additional period as the district director 
may allow for good cause shown. Failure to submit the declaration in a 
timely fashion will result in a denial of duty-free treatment. 

(2) Merchandise wholly the growth, product, or manufacture of a bene- 
ficiary developing country. In a case involving merchandise covered by a 
formal entry which is wholly the growth, product, or manufacture of a 
single beneficiary developing country, a statement to that effect shall be 
included on the commercial invoice provided to Customs. 

(b) Shipments covered by an informal entry. Although the filing of the 
declaration provided for in paragraph (a)(1)(i) of this section will not be 
required for a shipment covered by an informal entry, the district direc- 
tor may require such other evidence of country of origin as deemed nec- 
essary. 

(c) Verification of documentation. Any evidence of country of origin 
submitted under this section shall be subject to such verification as the 
district director deems necessary. In the event that the district director 
is prevented from obtaining the necessary verification, the district 
director may treat the entry as dutiable. 

7. Section 10.175 is amended by removing paragraphs (c)(3) and 
(c)(4), redesignating paragraph (c)(5) as (c)(3), and revising paragraph 
(e)(1) to read as follows: 

§ 10.175 Imported directly defined. 
* * * * * * * 

(e)(1) Shipment to the U.S. from a beneficiary developing country 
which is a member of an association of countries treated as one country 
under section 502(a)(3), Trade Act of 1974, as amended (19 U.S.C. 
2462(a)(3)), through the territory of a former beneficiary developing 
country whose designation as a member of the same association for GSP 
purposes was terminated by the President pursuant to section 504, 
Trade Act of 1974, as amended (19 U.S.C. 2464), provided the articles in 
the shipment did not enter into the commerce of the ‘ormer beneficiary 
developing country except for purposes of performing one or more of the 
operations specified in paragraph (c)(1) of this section and except for 
purposes of purchase or resale, other than at retail, for export. 

* * * * * * * 

8. Section 10.192 is amended by removing the last sentence. 

9. Section 10.198 is revised to read as follows: 

§ 10.198 Evidence of country of origin. 
(a) Shipments covered by a formal entry. 


(1) Articles not wholly the growth, product, or manufacture of a benefi- 
ciary country. 
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(i) Declaration. In acase involving an article covered by a formal entry 
which is not wholly the growth, product, or manufacture of a single 
beneficiary country, the exporter or other appropriate party having 
knowledge of the relevant facts in the beneficiary country where 
the article was produced or last processed shall be prepared to sub- 
mit directly to the district director, upon request, a declaration setting 
forth all pertinent detailed information concerning the production or 
manufacture of the article. When requested by the district director, the 
declaration shall be prepared in substantially the following form: 


CBI DECLARATION 


Is (name), hereby declare that the articles described 
below (a) were produced or manufactured in (country) 
by means of processing operations performed in that country as set 
forth below and were also subjected to processing operations in the 
other beneficiary country or countries (including the Commonwealth of 
Puerto Rico and the U.S. Virgin Islands) as set forth below and (b) incor- 
porate materials produced in the country named above or in any other 
beneficiary country or countries (including the Commonwealth of 
Puerto Rico and the U.S. Virgin Islands) or in the customs territory of 
the United States (other than the Commonwealth of Puerto Rico) as set 
forth below: 


Processing operations Materials produced in a beneficiary 
performed on articles country or in th US. 


Description of 
Description of material, 
processing production 
Description of operations and Direct costs of process, and 
Number and articles and country of processing country of Cost or value of 
date of invoices quantity processing operations production materi 








(ate) (Address) 





(Signature) (Title) 


(ii) Retention of records and submission of declaration. The informa- 
tion necessary for preparation of the declaration shall be retained in the 
files of the party responsible for its preparation and submission for a 
period of 5 years. In the event that the district director requests submis- 
sion of the declaration during the 5-year period, it shall be submitted by 
the appropriate party directly to the district director within 60 days of 
the date of the request or such additional period as the district director 
may allow for good cause shown. Failure to submit the declaration in a 
timely fashion will result in a denial of duty-free treatment. 

(iii) Value added after final exportation. In a case in which value is 
added to an article in a bonded warehouse or in a foreign-trade zone in 
the Commonwealth of Puerto Rico or in the U.S. after final exportation 
of the article from a beneficiary country, in order to ensure compliance 
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with the value requirement under § 10.195(a), the declaration provided 
for in paragraph (a)(1)(i) of this section shall be filed by the importer or 
consignee with the entry summary as evidence of the country of origin. 
The declaration shall be properly completed by the party responsible for 
the addition of such value. 

(2) Merchandise wholly the growth, product, or manufacture of a bene- 
ficiary country. In a case involving merchandise covered by a formal 
entry which is wholly the growth, product, or manufacture of a single 
beneficiary country, a statement to that effect shall be included on the 
commercial invoice provided to Customs. 

(b) Shipments covered by an informal entry. Although the filing of the 
declaration provided for in paragraph (a)(1)(i) of this section will not be 
required for a shipment covered by an informal entry, the district direc- 
tor may require such other evidence of country of origin as deemed nec- 
essary. 

(c) Verification of documentation. Any evidence of country of origin 
submitted under this section shall be subject to such verification as the 
district director deems necessary. In the event that the district director 
is prevented from obtaining the necessary verification, the district 
director may treat the entry as dutiable. 


PART 123—CUSTOMS RELATIONS WITH 
MEXICO AND CANADA 


1. The authority citation for Part 123 continues to read in part as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States), 1431, 1433, 1624; 


* * * * * * * 


Section 123.4 also issued under 19 U.S.C. 1484, 1498; 


* * * * * * * 
2. Section 123.4(c) is amended by removing the reference “§ 10.1(f)” 
and adding, in its place, the reference “§ 10.1(i)”. 


PART 145—MAIL IMPORTATIONS 


1. The general authority citation for Part 145 is revised, and the spe- 
cific authority citation for §§ 145.35 through 145.38 and § 145.41 con- 
tinues, to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 
Schedule of the United States), 1624. 

* * * * * * * 
Sections 145.35 through 145.38, 145.41, also issued under 19 U.S.C. 
1498; 

* * * * * * * 

2. Section 145.35 is amended by removing the words “an importer’s 
declaration on Customs Form 3311” and adding, in their place, the 
words “the declarations provided for in § 10.1(a) of this chapter”. 
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PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 

2. Section 178.2 is amended by revising the listings for §§ 10.1 and 
10.173, removing the listings for §§ 10.8(e), 10.9(e), and 10.191-10.198 
and adding, in their place respectively, listings for §§ 10.8, 10.9, and 
10.198 to read as follows: 


§ 178.2 Listing of OMB control numbers. 


19 CFR section Description OMB control no. 





* * * * * 


Declarations covering US. 1515-0194 
articles exported and re- 
turned without having 
been advanced in value or 
improved in condition. 


Declarations covering articles 1515-0194 
exported for repairs or 
alterations and returned. 


* * * * 


Declarations covering metal 1515-0194 
articles exported for proces- 
sing and returned for fur- 
ther processing. 


* * * * 
Claim for duty-free entry of 1515-0194 
eligible articles under the 


Generalized System of Pref- 
erences. 


Claim for duty-free entry of 1515-0194 
eligible articles under the 
Caribbean Basin Initiative. 


* * * * 


SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: April 28, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 17, 1994 (59 FR 25563)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 9, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A SUNSHELTER 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a sunshelter. 


DATE: Comments must be received on or before June 24, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W., Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
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L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of a sunshelter. 

In New York Ruling Letter 837034 issued March 2, 1989, by the Area 
Director of Customs, New York Seaport, Customs classified a sunshelter 
under subheading 6307.90.9030, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for other made-up 
articles of textile materials. (See ruling letter at “Attachment A” to this 
document.) 

Customs Headquarters is of the opinion that the New York ruling let- 
ter (837034) erroneously classified the sunshelter and that it is instead 
classifiable as an other tent of synthetic fibers under subheading 
6306.22.9030, HTSUSA. 

Customs intends to revoke the ruling to reflect proper classification 
for the sunshelter, as above. Before taking this action, consideration will 
be given to any written comments timely received. The proposed ruling 
revoking the New York ruling letter is set forth in “Attachment B” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9) will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 5, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y., March 2, 1989. 


CLA-2-63:S:N:N3G:345 837034 
Category: Classification 
Tariff No. 6307.90.9030 
Mr. HERB TYLER 
SUNSHELL DESIGNS, INC. 
DIVISION OF IMAGINEERING CANADA 
1678 West 2nd Avenue 
Vancouver, B.C. Canada V6J1H3 


Re: The tariff classification of a “Sunshell” from Korea. 


DEAR MR. TYLER: 
In your ruling letter dated February 2, 1989, you requested a tariff classification ruling. 
The sample submitted is described as a “Sunshell”. It is an open half-dome sun/wind- 
screen shelter with carry bag. It is constructed of woven nylon fabric fitted on shock- 
corded fiberglass rods with plastic connectors, one at each end, three plastic pegs, two are 
attached, one at each end, and a textile string with plastic cord locks, for adjustments. 
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When folded it is 29% inches long. The carry bagis constructed of the same fabric and mea- 
sures approximately 31 inches long with a zipper closure and textile strap. 

The applicable subheading for the “Sunshell” will be 6307.90.9030, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other made up articles of textile 
materials. The rate of duty will be 7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 956042 BC 
Category: Classification 
Tariff No. 6306.22.9030 
Mr. HERB TYLER 
SUNSHELL DESIGNS, INC. 
DIVISION OF IMAGINEERING CANADA 
1678 West 2nd Ave. 
Vancouver, B.C. Canada V6J1H3 


Re: Revocation of New York Ruling Letter (NYRL) 837034; classification of the “Sun- 
shell”; sun and wind shelter; beach shelter; sun protector; tent; backpacking tent; 
HRL 955304. 


DEAR MR. TYLER: 

The Customs Service recently had reason to reexamine the classification determination 
in NYRL 837034, dated March 2, 1989, issued to Sunshell Designs, Inc. Upon review, we 
are of the opinion that the classification of the “Sunshell” was incorrect. We herein revoke 
that ruling as set forth below. 


Facts: 

In NYRL 837034, Customs classified a sun and wind shelter under subheading 
6307.90.9030, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which then provided for other made-up articles of textile materials (subheading 
6307.90.9986 in the current tariff). In the ruling, the shelter was described as the “Sun- 
shell,” “an open half-dome sun/windscreen shelter with carry bag.” In your request for the 
ruling, you described it as a “quick set-up beach canopy.” It is constructed of woven nylon 
fabric fitted on shock-corded fiberglass rods. It comes with plastic connectors, plastic pegs, 
and plastic cord locks. When folded, it is 29 and ¥2 inches long. When open, it provides shel- 
ter from the sun and wind, and can be used at the beach, in the park, in the yard, etc. It 
comes with a 31 inch long zipper carrying case made of the same nylon fabric. 


Issue: 
What is the proper classification for the subject nylon sunshelter? 


Law and Analysis: 

Recently, Customs classified a nylon sunshelter under subheading 6306.22.9030, 
HTSUSA, which provides for other tents of synthetic fibers. The sunshelter there classi- 
fied was described in Headquarters Ruling Letter (HRL) 955304 (March 11, 1994) as 
follows: 

[A] nylon (woven fabric) shelter that offers protection from the wind and the sun at 
picnic areas and the beach. It is done shaped, with three sides and a floor. It is open on 
one side, permitting entry and exit and allowing a view of surroundings while inside. 
When set up, the shelter measures 52 inches by 108 inches by 48 inches. The floor is 
26 square feet. When disassembled and placed in a carrying case, it measures 4 inches 
by 28 inches. 
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It is clear that the shelter classified in HRL 955304 is substantially similar to the shelter 
classified in NYRL 837034. 

The classification of goods under the Harmonized Tariff Schedule of the United States 
(HTSUS) is governed by the General Rules of Interpretation (GRI). GRI 1 provides that 
classification is determined in accordance with the terms of the headings and any relative 
section or chapter notes. Where goods cannot be classified solely on the basis of GRI 1, the 
remaining rules will be applied in sequential order. The Explanatory Notes (EN’s) of the 
Harmonized Commodity Description and Coding System constitute the official inter- 
pretation of the nomenclature at the international level. While not legally binding, they 
represent the considered views of classification experts of the Harmonized System Com- 
mittee. It has been the practice of the Customs Service to follow, whenever possible, the 
terms of the EN’s when interpreting the HTSUS. (See Treasury Decision (T.D.) 89-80, 
wherein Customs stated that the EN’s should always be consulted as guidance when clas- 
sifying merchandise. 23 Cust. Bull. 379 (1989), 54 Fed. Reg. 35,127 (August 23, 1989).) 

The EN’s for heading 6306 provide the following regarding tents: 


Tents are shelters made of lightweight to fairly heavy fabrics of man-made fibres, cot- 
ton or blended textile materials, whether, or not coated, covered or laminated, or of 
canvas. They usually have a single or double roof and sides or walls (single or double), 
which permit the formation of an enclosure. The heading covers tents of various sizes 
and shapes e.g., marquees and tents for military, camping (including backpack tents), 
circus, beach use. They are classified in this heading, whether or not they are pres- 
ented complete with their tent poles, tent pegs, guy ropes or other accessories. 


It is clear that the scope of heading 6306 includes a wide variety of tents which, according 
to the EN above, are in fact shelters. The EN explicitly refers to shelters for beach use. 
Moreover, while many tents are constructed to form an enclosure, the scope of the heading 
is not limited to such tents. In HRL 955304, we stated the following regarding this issue: 


The fact that the shelters at issue are open on one side is not controlling. The EN first 
sets forth that tents are shelters. The definition of “shelter” is as follows: 1 a. Some- 
thing providing cover or protection, as from the weather. b. A refuge: haven, 2. The 


state of being protected or covered. Webster’s II New Riverside University Dictionary 
1074 (1984). Clearly, shelters are not limited to closed structures. Also, one of the 
EN’s examples of tents covered by heading 6306, HTSUSA, is “marquees.” These are 
defined as follows: 1. A large open-sided tent, used chiefly for outdoor entertainment. 
“Id. at 728. Thus, an open-sided shelter is considered a tent for tariff purposes. These. 
terms (“shelter” and “marquees”) show that tents of the heading are not limited to 
completely enclosed structures. Further, in describing the tent as an enclosure, the 
EN uses the non-exclusive qualifying term “usually.” This means “not in all cases,” 
which again indicates that tents of the heading are not limited to the enclosed type. 


There is additional precedent for the position that sun and wind shelters are classifiable 
as tents. In Headquarters Ruling Letter (HRL) 951774, dated May 28,1992, we stated the 
following regarding a sun/windscreen shelter: “In Customs view, the sun/windscreen shel- 
ter in question is a class or kind of merchandise similar to a tent or tent-like structure and 
is classifiable in heading 6306.” For similar holdings, see HRL’s: 953684 (April 26, 1993), 
concerning a cabana; 951814 (September 8, 1992), concerning a tent-like structure for 
protection from wind and sun on the beach or camping; and 089237 (May 10, 1991), con- 
cerning a beach cabana. 

The shelter at issue is designed for use at the beach. Its purpose is to protect occupants 
from the wind and sun. It could be used for this purpose at picnics or in the backyard. It is 
not the kind of tent used for backpacking purposes. Such tents are designed to be used in 
the sport of backpacking, where participants hike long distances and survive against the 
elements by utilizing only those supplies they carry on their backs. (See The Newman 
Importing Co., Inc. v. United States, 76 Cust. Ct. 143, C.D. 4648 (1976).) Backpacking tents 
must be designed to stand up to the occasional severe weather (including hard and 
extended rain) that backpackers face. An open-sided shelter would not fulfill that purpose. 
The fact that a shelter may meet the guidelines for backpacking tents set forth in Treasury 
Decision (T.D.) 86-163, 20 Cust. Bull. 468, 470 (1986), is not necessarily determinative. We 
do not have sufficient information to permit us to here consider each guideline; yet, it is 
clear that the shelter at issue does not meet the first requirement under the guidelines: “It 
[the tent) must be specially designed for the sport of backpacking.” As stated above, the 
shelter at issue was not designed for backpacking. 
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Based on the foregoing, we conclude that Customs classification of the shelter in NYRL 
837034 under subheading 6307.90.9030, HTSUSA, was in error. 

Holding: 

The open-sided sunshelter at issue is classifiable under subheading 6306.22.9030, 
HTSUSA, as an other tent of synthetic fibers. The applicable duty rate is 10% ad valorem; 
the quota category is 669. Accordingly, New York Ruling Letter 837034 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN MEN’S 
UPPER AND LOWER BODY GARMENTS 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings pertaining to the tariff 
classification of certain men’s upper and lower body garments. Com- 
ments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before June 24, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W. Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to modify two rulings pertaining to the tariff clas- 
sification of certain men’s upper and lower body garments. The District 
Director of Boston issued DD 887738 which states that the subject 
men’s upper and lower body garments were classifiable as track suits. 
The jacket component was classified in subheading 6211.33.0035, 
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HTSUSA, which provides for men’s or boys’ other garments of man- 
made fibers. The trousers were classified in subheading 6211.33.0030 
HTSUSA, which provides for men’s or boys’ other garments of man- 
made fibers, track suit trousers. The District Director of Newark, 
New Jersey issued DD 888389 which stated that certain men’s upper 
and lower body garments, essentially the same as the garments 
described above, were also classifiable as track suits in the aforemen- 
tioned subheadings. (See Ruling Letters at Attachments A and B to this 
document). 

Customs Headquarters is of the opinion that these District ruling 
letters (887738 and 888389) erroneously classified the trousers and 
jackets as track suits in subheadings 6211.33.0030 and 6211.33.0035, 
HTSUSA, respectively, and that they are instead classifiable as water 
resistant separates in 6203.43.3500 and 6201.93.3000, HTSUSA which 
provide for men’s water resistant trousers and jackets of man-made 
fibers. The shell fabric of the garments has been coated with 500 mm of 
polyurethane coating which would render the garments water resistant 
for tariff classification purposes. This extensive coating will not allow 
the garments to breathe and wick away moisture while being worn dur- 
ing sporting activities. Customs has stated that a minimum prerequisite 
for garments suitable for wear during sporting activities and classifiable 
as a track suit is that they be capable of breathing and wicking away 
moisture. As the garments do not meet this minimum requirement, 
they are not classifiable as track suits under Heading 6211, HTSUSA. 
Therefore, the trousers are classifiable in subheading 6203.43.3500, as 
men’s water resistant trousers of man-made fibers and the jackets are 
classifiable in subheading 6201.93.3000, HTSUSA, which provides for 
other men’s water resistant anoraks, windbreakers and similar articles 
of man-made fibers. 

Customs intends to modify DD 887738 and DD 888389 to reflect the 
proper classification for the men’s trousers and jackets, as stated above. 
Before taking this action, consideration will be given to any written 
comments timely received. The proposed rulings modifying DD 887738 
and DD 888389 are set forth in Attachments C and D to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: May 5, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Boston, Mass., July 29, 1993. 


CLA-2-62-DD:C:D: 101 
Category: Classification 
Tariff No. 6211.33.0030 and 6211.33.0035 
Ms. Mary JO Muolo 
Wo LF D. BaRTH ComPANY INC. 
90 West Street 
New York, NY 10006 


Re: The classification of a men’s tracksuit from Taiwan. 


Dear Ms. Muoio: 

In your letter dated June 30, 1993, on behalf of Crystal Brands Men’s Sportswear, you 
requested a tariff classification ruling. 

Style number 87304 is a men’s 100% nylon woven jacket and trousers. The jacket fea- 
tures a full frontal opening with a zipper closure, a stand-up collar, long sleeves with a 
ribbed knit cuffs, ribbed knit bottom, side seam pockets and a full mesh lining. The trou- 
sers feature an elasticized waist band with a drawstring, side seam pockets and a rear 
pocket with a zipper closure, ribbed knit ankle cuffs and a mesh lining. 

Your sample is returned as requested. 

The applicable subheading for the jacket will be 6211.33.0035, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other garments, men’s or boys’: 
Of man-made fibers: Tracksuits: Other. The rate of duty will be 17 percent ad valorem. 

The applicable subheading for the jacket will be 6211.33.0030, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other garments, men’s or boys’: 
Of man-made fibers: Tracksuits: Trousers. The rate of duty will be 17 percent ad valorem. 

The jacket falls within textile category textile category designation 634. The trousers 
fall within textile category designation 647. As products of Taiwan this merchandise is 
subject to visa requirements and quota restraints based upon international textile trade 
agreements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota restraints applicable to the subject merchandise may be affected. Since part catego- 
ries are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling should be attached to the entry documents at the time this mer- 
chandise is imported. If the documents have been filed without a copy, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JOHN V. LINDE, 
District Director. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Newark, N.J., August 6, 1993. 


CLA-62-1:N:T:A2:T24 888389 
Category: Classification 
Tariff No. 6201.93.3000, 6201.93.3511, 
6211.33.0030, and 6211.33.0035 
Ms. Mary Jo Muoio 
Wo LF D. BarTH Co., INC. 
90 West Street 
New York, NY 10006 


Re: The tariff classification of a man’s nylon jacket and track suit from Hong Kong. 


Dear Ms. Muoio: 

In your letter dated July 10, 1993 on behalf of your client, Crystal Brands Men’s Sports- 
wear, you requested a tariff classification ruling. 

Style number 81303 is a man’s woven 100 percent nylon jacket coated with 550 mm of 
polyurethane. The jacket features’ a full front opening with zipper closure, rib knit cuffs 
and waistband, and side slash entry pockets with button down flaps. 

If the jacket passes the water resistance test specified in the Harmonized Tariff Sched- 
ule of the United States (HTS), Chapter 62, U.S. Note 2, then the applicable HTS subhead- 
ing for the garment will be 6201.93.3000, which provides for other men’s anoraks, 
windbreakers and similar articles of man-made fibers, water resistant. The rate of duty 
will be 7.6 percent ad valorem. 

If the jacket does not pass the water resistance test, then the applicable HTS subhead- 
ing for the garment will be §201.93.3511, which provides for other men’s anoraks, wind- 
breakers and similar articles, of man-made fibers. The rate of duty will be 29.5 percent ad 
valorem. 

Style number 91310 is a man’s track suit constructed of a woven 100 percent nylon shell 
with a mesh lining. The jacket features a full front opening with zipper closure, rib knit 
cuffs and waistband, and side slash pockets. The trousers feature an elasticized waistband 
with functional drawcord, side slash pockets, two back pockets with zipper closure, and 
elasticized ankles with zipper closures. The samples are being returned as requested. 

The applicable subheading for the trousers will be 6211.33.0030, HTS, which provides 
for other men’s garments, of man-made fibers, track suits, trousers. The rate of duty will 
be 17 percent ad valorem. 

The applicable subheading for the jacket will be 6211.33.0035, HTS, which provides for 
other men’s garments, of man-made fibers, track suits, other. The rate of duty will be 17 
percent ad valorem. 

The trousers fall within textile category designation 647. Both jackets fall within textile 
category designation 634. As products of Hong Kong, this merchandise is currently sub- 
ject to visa requirements based upon international textile trade agreements. 

The designated textile and apparel category maybe subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

KATHLEEN M. HAAGE, 
Area Director. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Custos SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:T 955783 
Category: Classification 
Tariff No. 6203.43.3500 and 6201.93.3000 
Mary Jo Muoio 
WoLF D. BARTH COMPANY, INC. 
90 West Street 
New York, NY 10006 


Re: Modification of DD 887738 of July 29, 1993; track suit vs. water resistant separates; 
Heading 6211; Heading 6203; Heading 6201. 


Dear Ms. Muoto: 

This is in response to your inquiry of November 1, 1993, on behalf of Crystal Brands 
Men’s Sportswear, requesting reconsideration of DD 887738, under the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA), concerning certain men’s upper 
and lower body garments. A sample was submitted for examination. 

Facts: 

The sample submitted, Style 87304, is comprised of a man’s jacket and pair of trousers 
which are constructed of 100 percent nylon fabric and lined with a mesh fabric. The jacket 
features a full frontal opening with a zipper means of closure, a stand-up collar, long 
sleeve’s with ribbed knit cuffs, ribbed knit bottom, and side seam pockets. The trousers 
contain an elasticized waistband with a drawstring, side seam pockets, ankle pocket and 
ribbed knit ankle cuffs. 

In the initial inquiry, you stated that the shell fabric used to make the subject garments 
would be coated with 500 mm of polyurethane which would render the garments water 
resistant for tariff classification purposes. You also attached a copy of a laboratory report 
which indicated that the garments were water resistant in accordance with the water 
resistant provision of Additional U.S. Note 2., Chapter 62, HTSUSA. As a result of the 
added coating to the garments, you assert that they are properly classifiable as water 
resistant separates in Chapter 62, HTSUSA. In DD 887738, the District Director of Cus- 
toms classified the garments as track suits provided for under Heading 6211, HTSUSA. 


Issue: 

Whether the subject garments were properly classified as a track suit under Heading 
6211, HTSUSA, in DD 887738, or whether they are classifiable as water resistant sepa- 
rates under the appropriate headings in Chapter 62, HTSUSA? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Heading 6211, HTSUSA, is the provision for track suits. The Explanatory Notes to the 
Harmonized Commodity Description and Coding System (EIN), although not legally 
binding, are the official interpretation of the tariff at the international level. The EN to 
Heading 6211, HTSUSA, state that track suits consist of two garments, one for the upper 
body and a pair of trousers which, because of their general appearance and the nature of 
the fabric, are clearly meant to be worn exclusively or mainly in the pursuit of sporting 
activities. 

The instant garments contain the general characteristics of a track suit. These attrib- 
utes include the elasticized waistband and ribbed knit cuffs, a drawstring waist, a light- 
weight mesh lining that breathes and wicks away moisture, and shell fabric which is 
commonly used in the construction of track suits. 

Despite the garments’ characteristics that would suggest classification as a track suit, 
you state that the garments are properly classifiable as water resistant separate due to the 
500 mm of polyurethane coating applied to the exterior of the garments. Additional U.S. 
Note 2, Chapter 62, HTSUSA, provides, in pertinent part: 

[T]he term “water resistant” means that garments classifiable in those subheadings 
must have water resistance (see ASTM designations D 3600-81 and D 3781-79) such 
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that under a head pressure of 600 millimeters, not more than 1.0 gram of water pene- 
trates after two minutes when tested in accordance with AATCC Test Method 
35-1985. This water resistance must be the result of a rubber or plastics application 
to the outer shell, lining or inner lining. 

In this case, the extensive coating added to the garment’ surface will not allow them to 
breathe and wick away moisture during sporting activities. Customs has consistently 
stated that a minimum prerequisite for garments suitable for wear during participation in 
sporting activities in that they be capable of breathing and wicking away perspiration. As 
the instant garments do not meet this minimum requirement, they are not classifiable as a 
track suit under Heading 6211, HTSUSA. 

Since the jackets and trousers do not meet the minimum requirements for classification 
as a track suit, the only alternative is to classify them as separates in Chapter 62, 
HTSUSA. The jackets are classifiable under Heading 6201, HTSUSA, which provide for 
men’s or boys’ windbreakers and similar articles. The trousers are classifiable under 
Heading 6203, HTSUSA, which provides for men’s or boys’ trousers. If the polyurethane 
coating applied to the surface of the garments meets the requirements of Additional U.S. 
Note 2, Chapter 62. HTSUSA, they will be classifiable as water resistant separates in 
Chapter 62, HTSUSA. 


Holding: 

Provided the jackets meet the requirements for water resistance in accordance with 
Additional U.S. 2, Chapter 62, HTSUSA, then the applicable subheading is 6201,93.3000, 
HTSUSA, which provides for other men’s water resistant anoraks, windbreakers and sim- 
ilar articles of man-made fibers. The rate of duty is 7.6 percent ad valorem and the textile 
restraint category is 634. Provided the trousers meet the water resistance test, then the 
applicable subheading is 6203.43.3500, HTSUSA, which provides for other men’s water 
resistant trouser of man-made fibers. The duty rate is 7.6 percent ad valorem and the tex- 
tile restraint category is 647. 

pate notice to you should be considered a modification of DD 887738 under 19 CFR 
177.9(d)(1). 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should conduct your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 955634 CAB 
Category: Classification 
Tariff No. 6201.93.3000 and 6203.43.3500 
Ms. Mary Jo Muoio 
Wo LF D. BarTH Co. INC. 
90 West Street 
New York, NY 10006 


Re: Request for Reconsideration of DD 888389, dated August 6, 1993; Classification of 
men’s lower and upper body garments; Heading 6211; Heading 6201; Heading 6203; 
U.S. Additional Note 2, Chapter 62, HTSUSA; water resistant. 


Dear Ms. Muoio: 

This is in response to your request dated November 1, 1993, for reconsideration of DD 
888389, dated August 6, 1993, concerning the tariff classification of certain men’s upper 
and lower body garments under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). Your request is on behalf of Crystal Brands Men’s Sportswear. A 
sample was submitted for examination. 


Facts: 

The merchandise at issue is described as Style 91310. Style 91310 is comprised of a 
man’s jacket and pants which are constructed of a 100 percent woven nylon shell fabric. 
The jacket contains a mesh lining, a full frontal opening with zipper closure, rib, knit cuffs 
and waistband, and side slash pockets. The trousers feature an elasticized waistband with 
drawcord, side slash pockets, two back pockets with zipper closures, and elasticized ankles 


with zipper closures. The trousers also contain a mesh lining in the top half and a polyester 
lining in the bottom portion of the leg area. 

DD 888389 classified the subject garments a track suit under Heading 6211, HTSUSA. 
You now request that the subject garments be classified as water resistant separates due 
to a polyurethane coating added to the shell of the garments’ which renders them water 
resistant. 


Issue: 

Whether the garments in question are classifiable as a track suit under Heading 6211, 
HTSUSA, or whether they are classifiable as water resistant separates under the 
appropriate headings in Chapter 62, HTSUSA? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
term’s of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Heading 6211, HTSUSA, is the provision for woven track suits. The Explanatory Notes 
to the Harmonized Commodity Description and Coding System (EN), although not legally 
binding, are the official interpretation of the tariff at the international level. The EN to 
Heading 6211, HTSUSA, state that track suits consist of two garments, one for the upper 
body and a pair of trousers, which, because of their general appearance and the nature of 
the fabric, are clearly meant to be worn exclusively or mainly in the pursuit of sporting 
activities. 

The instant garments contain the general characteristics of a track suit. The attributes 
include the elasticized waistband, cuffs, and ankles, a lightweight lining that breathes and 
wicks away moisture, and shell fabric which is commonly used in the construction of track 
suits. 

In your submission you state that the polyurethane coating applied to the exterior of the 
garments renders them water resistant for tariff purposes. You also submit a test report 
from a private testing laboratory confirming that the garments are water resistant for tar- 
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iff classification purposes. Additional U.S. Note 2., Chapter 62, HTSUSA, provides, in per- 
tinent part: 


[T]he term “water resistant” means that garments classifiable in those subheadings 
must have water resistance (see ASTM designations D 3600-81 and D 3781-79) such 
that, under a head pressure of 600 millimeters, not more than 1.0 gram of water pene- 
trates after two minutes when tested in accordance with AATCC Test Method 
35-1985. This water resistance must be the result of a rubber or plastics application 
to the outer shell, lining or inner lining. 


The garments have the general appearance and characteristics of a track suit provided 
under Heading 6211, HTSUSA. However, according to you the garments meet the water 
resistant test for separates provided at the subheading level of Chapter 62, HTSUSA. 

In addition to having the characteristics of a track suit as described in the EN, to be 
properly classifiable as a track suit, garments, must also be suitable for use during sport- 
ing activities. In this case, the extensive coating added to the garments’ surface will not 
allow them to breathe and wick away moisture during sporting activities. Customs has 
consistently stated that a minimum prerequisite for garments suitable for wear during 
participation in sporting activities is that they be capable of breathing and wicking away 
perspiration. As the instant garments do not meet this minimum requirement, they are 
not classifiable as a track suit under Heading 6211, HTSUSA. 

Since the jacket and pants do not meet the minimum requirement for classification as a 
track suit, the only other alternative is to classify them as separates in Chapter 62, 
HTSUSA. The jackets are properly classifiable under Heading 6201, HTSUSA, which pro- 
vides for men’s or boys’ windbreakers and similar articles. The pants are properly classifi- 
able under Heading 6203, HTSUSA, which provides for men’s or boys’ trousers. As the 
garments have a polyurethane coating added to their exterior that is said to be in accor- 
dance with Additional U.S. Note 2, Chapter 62, HTSUSA, they are classifiable under the 
applicable water resistant subheading. 


Holding: 

Based on the foregoing, provided the jacket passes the water resistance test of Addi- 
tional U.S. Note 2, Chapter 62, HTSUSA, it is classifiable in subheading 6201.93.3000, 
HTSUSA which provides for men’s water resistant windbreakers and similar articles of 
man-made fibers. The applicable rate of duty is 7.6 percent ad valorem and the textile 
restraint category is 634. 

Provided the trousers pass the water resistance test, they are classifiable in subheading 
6203.43.3000, HTSUSA, which provides for men’s water resistant trousers of man-made 
fibers. The rate of duty is 7.6 percent ad valorem and the textile restraint category is 647. 

This ruling is modification of DD 888389 under 19 CFR 177.9(d)(1). 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that you check, close to the time of shipment, the Status Report on Current Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 4 
FILING OF EXPORT CERTIFICATES 
RIN 1515-AB46 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to allow a vessel carrying a shipment of meat or meat-food prod- 
ucts to be cleared before the filing of a copy of an export certificate by 
providing a statement regarding the shipment and the export certifi- 
cate. The copy of the export certificate must then be presented within 4 
days of the vessel’s clearance. The regulations are being amended so 
that they will conform to revised regulations of the Food Safety and 
Inspection Service of the U.S. Department of Agriculture. 


DATE: Comments must be received before July 15, 1994. 


ADDRESSES: Comments (preferably in triplicate) should be submitted 
to U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, D.C. 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Barbara Whiting, Car- 
rier Rulings Branch, (202) 482-6940. 


SUPPLEMENTARY INFORMATION 
BACKGROUND 


In this document, Customs proposes to amend its regulations so that 
there will be consistency between regulations of the U.S. Department of 
Agriculture (USDA) and those of Customs regarding the timeframe 
within which an exporter must file a certificate certifying the whole- 
someness of meat products being exported. 

Under the Federal Meat Inspection Act (FMIA) (21 U.S.C. 601 et seq.), 
meat and meat products intended and offered for export and sale in a 
foreign country must be inspected. In addition, FMIA prohibits the 
clearance for departure of any vessel carrying meat and meat products 
for export to and sale in a foreign country until the owner or shipper has 
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obtained from an inspector a certificate indicating that the products are 
sound and wholesome (unless the Secretary has waived certificate 
requirements for the country). 

In 1986, the Food Safety and Inspection Service (FSIS) of the Depart- 
ment of Agriculture, which administers the FMIA, amended its regula- 
tions. Previously, the FSIS regulations required that exporters deliver a 
duplicate of the export certificate to the shipper for filing with Customs 
at the time the master’s manifest or supplemental manifest is filed by 
the chief officer with Customs; that is, on the day of departure. Other- 
wise, the vessel carrying the meat or meat products would not be 
granted clearance. Because § 4.75 of the Customs regulations allows 
shippers a delay of four business days in the filing of a Complete Cargo 
Declaration (manifest), the FSIS regulations were amended to allow a 
vessel carrying a shipment of meat or meat products to clear in those 
instances where the duplicate export certificate is not available at 
departure time. In lieu of the duplicate export certificate, the shipper, 
shipper’s agent or the vessel’s agent must provide Customs with a state- 
ment under the shipper’s or agent’s letterhead signed by the shipper 
which briefly describes the shipment of the product, the number of 
boxes, the number of pounds, the product name and the USDA export 
certificate number that covers the shipment. Exporters must file the 
duplicate export certificate within 4 days of the clearance of a vessel car- 
rying a shipment of meat products. 

In order to maintain consistency with Customs and USDA regula- 
tions, Customs is now proposing to amend that section of its regulations 
governing the clearance of vessels carrying meat products. Section 
4.72(a) of the Customs Regulations (19 CFR 4.72(a)) currently states 
that no clearance shall be granted to a vessel carrying meat or meat-food 
product until copies of the export certificates issued by the USDA have 
been filed with the district director. Customs is proposing to amend this 
section so that clearance can be granted to vessels when documents 
complying with the requirements of 9 CFR part 322 of the USDA regula- 
tions are submitted. Shippers will still have to comply with the four-day 
time limit of § 4.75 for submitting the actual USDA export certificate. 


COMMENTS 


Before adopting the proposed amendment, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Branch, 1099 14th Street, NW.,, Suite 
4000, Washington, D.C. 


EXECUTIVE ORDER 12866 AND REGULATORY FLEXIBILITY ACT 


This amendment is not a “significant regulatory action” within the 
meaning of E.O. 12866. Based on the supplementary information set 
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forth above and pursuant to the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601, et seq.), it is certified that the proposed amendment, if 
adopted, will not have a significant economic impact on a substantial 
number of small entities. Accordingly, it is not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
List oF SUBJECTS IN 19 CFR Part 4 
Customs duties and inspection, Exports, Meat and meat products, 
Meat inspection, Vessels. 
PROPOSED AMENDMENT 
It is proposed to amend part 4, Customs Regulations (19 CFR part 4), 
as set forth below. 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The general authority citation for part 4 continues to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91; 
2. Paragraph (a) of § 4.72 is revised by adding, at the end thereof, two 
new sentences to read as follows: 


§ 4.72 Inspection of meat, meat-food products, and inedible 
fats. 


If such certificate has been obtained but is unavailable at the sched- 
uled time of the vessel’s departure, the vessel may be cleared on the 
basis of the receipt of a statement, under the shipper’s or shipper’s 
agent’s letterhead, certifying the number of boxes, the number of 
pounds, the product name and the USDA export certificate number that 
covers the shipment of the product. If such statement has been used as 
the basis for obtaining vessel clearance, the duplicate of the certificate 
must be filed with Customs within the time prescribed by § 4.75 of this 
part. 

* 


* * * * * * 
SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: April 28, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 16, 1994 (59 FR 25376)] 
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AMERICAN STEVEDORING INC. AND RESOURCES WAREHOUSING & CONSOLI- 
DATION SERVICES, INC., PLAINTIFFS v. U.S. Customs SERVICE, ANTHONY 
LIBERTA, REGIONAL COMMISSIONER OF CUSTOMS (REGION IT), KATHLEEN M. 
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INTERNATIONAL TRANSPORTATION, INC., DEFENDANTS 


Court No. 94-04-00213 
[Plaintiffs’ application for preliminary injunction denied. ] 
(Dated May 2, 1994) 


Gibney, Anthony & Flaherty (Wm. Lee Kinnally, Jr. and Robert L. Follick) for the 
plaintiffs. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice, Civil Division (James A. Curley); Office of Regional Counsel, U.S. Customs Service 
(Frank C. Sharp), of counsel, for defendants United States Customs Service, Anthony Lib- 
erta and Kathleen M. Haage. 

D’Amato & Lynch (Harvey Barrison and Mary Lee Cunningham) for defendant East 
Coast Warehouse & Distribution Corp. 

Spadoro & Hilson (Arthur T. Hilson) for defendant Rail Head Transfer, Inc. 

Bathgate, Wegener, Dugan & Wolf (William J. Wolf and Michael M. DeCicco) for defen- 
dant H & M International Transportation, Inc. 


MEMORANDUM AND ORDER 


AQuILINO, Judge: This action commenced with the simultaneous filing 
of asummons and complaint and form of order, directing the U.S. Cus- 
toms Service and its officials Anthony Liberta and Kathleen M. Haage to 
show cause (1) why they should not be immediately enjoined from per- 
mitting the other parties named as defendants to perform as centralized 
examination stations within the meaning of 19 C.FR. Part 118 and 
(2) why Resources Warehousing & Consolidation Services, Inc. should 
not be reinstated as such a station. The court signed the order to show 
cause as filed with plaintiffs’ application for a preliminary injunction 
and has held a hearing thereon. 


I 


The Customs defendants have filed what they claim to be the underly- 
ing administrative record, and they and the plaintiffs offered evidence 


39 
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and oral argument at the hearing in further support of their opposing 
written submissions. 

Section 118.1 of Title 19, C.ER. defines a centralized examination sta- 
tion (“CES”) as 


a privately operated facility, not in the charge of a Customs officer, 
at which imported merchandise is made available to Customs offi- 
cers for physical examination. ACES may be established in any port 
or any portion of a port, or any other area under the jurisdiction of a 
district director. 


According to plaintiffs’ complaint, approximately five years ago Cus- 
toms designated twelve CESes in and around the port of Newark, New 
Jersey!, one of which was operated by Resources Warehousing & Con- 
solidation Service’s, Inc.? Then, on January 22, 1993 the Service pub- 
lished a final rule amending the regulatory framework of 19 C.FR. Part 
118 and Parts 151 (“Examination, Sampling, and Testing of Merchan- 
dise”) and 178 (“Approval of Information Collection Requirements”) to 
“allow Customs to better use its inspectional resources and clear higher 
volumes of cargo.” 58 Fed. Reg. 5,596. This final rule was follow red by 
New York Region Informational Pipeline No. 2266 (April 16, 1993), 
which advised the importing community that the CES selection process 
was being reopened for the Newark Area and that all existing CESes 
therein had to reapply for selection by the Service, based upon the fol- 
lowing stated considerations: 


1. Due to the number of approved examination sites (i.e. Central- 
ized Devanning Stations, CES’s) currently in existence and their 
wide geographic dispersal, Customs has expended an excessive 
amount of time in traveling between facilities to perform examina- 
tions. This has negatively impacted Customs productivity, compli- 
cated efforts to match staffing with workload, and consequently, 
impeded Customs ability to provide a consistent level of service to 
the importing community. Responsive to the Trade community’s 
service requirements, the Newark Area anticipates reducing the 
overall number of examination sites, recognizing that those sites 
which are eventually approved must be geographically convenient 
to existing CDS’s and CFS’s.[*] 

2. Once the CES approval process is completed, the existing 3 day 
examination scheduling window will be eliminated. Examinations 
will normally be scheduled within 24 hours of a shipment’s arrival 
at the CES. CES operators will be required to provide Customs with 
a daily list of shipments available at their facilities for examination 
on the following day. Staffing can then be allocated according to 
workload with a high degree of assurance that freight will be readily 
accessible. 

3. Contraband Enforcement Team (CET) examinations will 
require expedited movement for examinations. Consequently, due 
to the sensitive, priority nature of these examinations, CES opera- 


lcustoms defendants’ exhibit 7 depicts their cartographic locations. 
Referred to from time to time hereinafter as “Resources”. 
CDS is the acronym for centralized devanning station, while CFS stands for centralized freight station. 
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tors will be responsible for arranging the expeditious movement of 
CET examination shipments from unlading sites to their CES faci- 
lities. Since CET examinations are usually more thorough and time 
consuming than other inspections, the expeditious movement of 
these shipments will be critical in facilitating the release of those 
found to be non-violative. 

4. Asaconsequence of the anticipated reduction in the number of 
CES’s, those sites which are approved must be able to accommodate 
a substantially greater volume of examinations, and provide facili- 


ties and support for an increased number of Customs personnel. 
* * * 


That Pipeline established a calendar for submission of applications and 
public comments, listed the “minimum criteria to be considered as a 
CES”, and specified the information an application had to contain. 
Finally, prospective applicants were advised that their responses to the 
following numbered specifications “shall constitute the criteria used to 
judge the application”: 


2. A description of the site’s accessibility to major transportation 
arteries, rail lines, proximity to major ocean terminals, etc. and 
location within the port limits, and a floor plan of the facility actu- 
ally dedicated to the CES operation showing bay doors, office space, 
exterior features, security features, and staging and work space; 

3. A schedule of fees clearly showing what the application will 
charge for each type of service. Subject to any special costs incurred 
by the applicant such as facility modifications to meet specific cargo 
handling or storage requirements or to meet Customs security 
standards, the fees set forth in the schedule shall be comparable to 
fees charged for similar services in the area to be served by the CES. 
These charges will remain in effect unless the CES operator pro- 
vides a 60 day notice to Customs of any proposed fee changes * * *. 

4. A detailed list of equipment, which shows that the operator can 
make a diverse variety of cargo available for examination in an effi- 
cient and timely manner for containers, cartons, bales, bags, coils, 
refrigerated (reefer) cargo, garments on hangers, palletized cargo, 
bulk cargo, loose freight, etc. 


* * * * * * * 


7. Any information showing the applicant’s experience in 
international cargo operations and knowledge of Customs proce- 
dures and regulations, or acommitment to acquire that knowledge; 

8. A description of available hardware and communication 
capabilities[.] 


On July 30, 1993, Customs is issued New York Region Informational 
Pipeline No. 2288, advising the importing community of receipt of some 
17 CES applications and soliciting written comments on them. 

By letter dated February 4, 1994, the Service notified Resources that, 
although its “application, as presented, was found to satisfy the basic 
conditions set forth in * * * Pipeline 2266, [it] was not selected to oper- 
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ate a CES.” A similar statement is found in a letter of rejection dated 
February 8, 1994 and sent to American Stevedoring Inc.® Those modifi- 
cations were followed by New York Region Informational Pipeline No. 
2315 (Feb. 9, 1994), publishing the names and addresses of the five firms 
selected to be the new CESes. 

As a first cause of act I on, the complaint pleads, among other things, 
that Customs “acted arbitrarily and capriciously and disregarded the 
{ ] *** criteria set forth in 19 CFR § 118.11 and *** Pipeline 
No. 2266” [para. 28]; the “reasons cited * * * in [the] February 4, 1994 
letter denying Resources’ CES application are unsubstantiated and 
unfounded” [para. 30]; the denial of the CES application “has caused 
Resources to suffer irreparable injury in terms of loss of present income 
and future business opportunity” [para.31]; “[nJone of the five selected 
CES sites were in conformity with the published requirements within 
the allotted 30 day period” [par a. 35] ; and “Customs has failed to imple- 
ment its CES plan to date, in violation of its regulations” [Para. 36]. 

The second count of the complaint, pleaded essentially on behalf of 
American Stevedoring Inc., adds the following allegations, inter alia: 


39. In selecting Container Freight as a CES, the Customs defen- 
dants have selected a location which did not meet the criteria that 
an applicant be “an existing operation [and that it have] a facility 
with the capability of handling large volumes of cargo * * *.” At the 
time its application was submitted, Container Freight did not have 


“an existing operation” in the State of New Jersey and had no facil- 
ity whatsoever anywhere. 
* * * * * * * 


41. Specifically, the Customs defendants disregarded the require- 
ment of the site’s accessibility to major transportation arteries, rail 
lines, proximity to major ocean terminals[.] American Stevedoring 
is under contract with Maher Terminals and has provided Maher’s 
24 ocean common carriers with CFS services. Maher Terminals 
handles more than 50% of the general direct arrival/maritime cargo 
at the Port of New York/New Jersey. 


* * * * * * * 


46. Customs has selected only one on-dock CES location * * *. 
Because the Container Freight facility is the only carrier/CES 
selected, Customs is in effect awarding an unfair advantage to this 
location over all other carriers and terminals. By virtue of its car- 
rier/CES nature, Container Freight will favor its own customers 


4Prior to this letter, Resources had been notified by Customs that its existing CES designation would expire, effective 
March 2, 1994. 
The reasons stated in the February 4th letter for rejection of Resources were as follows: 


Your facility was not chosen since the costs associated with examinations, as presented in your application, were 
found to be higher than similarly located facilities that were selected to service the indirect importing community. 
Also, the office space identified * * * to be dedicated in support of Customs Examination teams was limited. 


5hat letter went on to inform the company that the Service’s 


decision was attributable to several factors. Your examination fee structure established a dual rate for carriers 
within a similarly located geographical direct arrival area. Further, the ASI examination rate for devanning/ 
restuffing and opening/closing multiple cartons was higher than similarly located direct arrival facilities. Also, the 
warehouse space dedicated for the shipping and examination of cargo was minimal. Finally, the office space dedi- 
cated to Customs examination teams was Limited. 
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when clearing containers through Customs inspections and dis- 
criminate against the containers of other carriers which do not use 
Container Freight’s facilities. 


In seeking injunctive relief, the plaintiffs aver that there is no express 
statutory administrative review of a denial of a CES application and also 
that they have no adequate remedy at law. The court has jurisdiction 
over this action pursuant to 28 U.S.C. § 1581(i)(1) and (4) and § 2631(i).§ 
Cf Conoco, Inc. v. United States Foreign-Trade Zones Board, _ F.3d 
___ (Fed. Cir. March 15, 1994). 


II 


The plaintiffs recognize, as they must, that “a preliminary injunction 
is an extraordinary remedy”’ and can only be granted upon showing: 


(1) A threat of immediate irreparable harm; (2) that the public 
interest would be better served by issuing than by denying the 
injunction; (3) a likelihood of success on the merits; and (4) that the 
balance of hardship on the parties favor|s issuance]. 


S.J. Stile Associates, Lid. v. Snider, 68 CCPA 27, 30, C.A.D. 1261, 646 
F.2d 522, 525 (1981). That is, failure to bear the burden of persuasion as 
to any of these four factors is ground for denial of an application. E.g., 
Bomont Industries v. United States, 10 CIT 431, 638 FSupp. 1334 
(1986). See FMC Corporation v. United States, 3 F.3d 424, 427 (Fed. Cir. 
1993). 

The plaintiffs stand on negative ground herein. Even if they suffer 
actionable harm, the degree of that harm has not been shown to be that 
which entitles them to immediate, extraordinary, equitable relief. What- 
ever their economic injury, this court is unable to conclude that it is 
“irreparable”. Cf, e.g., Sampson v. Murray, 415 U.S. 61 (1974); Wiscon- 
sin Gas Co. v. Federal Energy Regulatory Comm’n, 758 F.2d 669 
(D.C.Cir. 1985); Arbor Foods, Inc. v. United States, 8 CIT 355, 600 
FSupp. 217 (1984). There is no legal right to be designated a CEI; and, 
once designated, Subpart C to 19 C.FR. Part 118 provides for termina- 
tion by Customs. Then again, if time is an element of irreparability®, the 
challenged designations are for a finite period of time. Finally, Customs 
could solicit additional CESes if circumstances were to be deemed to so 
require. 

Secondly, it can hardly be argued that the public interest would be bet- 
ter served by issuance now ofan injunction, what with the elimination of 
former CESes and intended reliance on a much smaller group by the 


The defendants did not contest jurisdiction at the hearing, save government counsel’s denial that this Court of 
International Trade has authority to hear and decide the environmental claims pleaded in the complaint, e.g.: 

47. The selection by the Customs defendants of American President, East Coast, Rail Head, Container Freight 
and H & Mas CES’s creates an environmentally unsound condition. Almost all incoming rail cargo designated for 
Customs’ examination must be transported by truck greater distances from the railroads to one of the approved 
CES locations. This will substantially increase the amount of congestion on the highways resulting in slower 
transportation time and greater pollution to the surrounding community. 

Resolution of this reservation now, however, is unnecessary to decision of the application at bar. 

Memorandum in Support of Plaintiffs’ Motion for a Preliminary Injunction, p. 8. 

See, e.g., Bomont Industries v. United States, 10 CIT 431, 437, 638 FSupp. 1334, 1339 (1986); Daido Corporation v. 
United States, 16 CIT . , 807 FSupp. 1571, 1579 (1992). 
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Service, each one of which is supposed to be open for business no later 
than today, May 2, 1994. As the defendants argued at the hearing on 
April 25, 1994, the plaintiffs bear responsibility for the lapse in response 
to the negative notifications in early February. Of course, passage of 
time is not the only consideration, but those chosen as the CESes have 
each offered the court at least some indication of the steps taken and 
expenses incurred by them since their selection by Customs. Whatever 
hard evidence may be developed in this regard during further proceed- 
ings in this action, suffice it to state that this court cannot now find that 
the harm the plaintiffs suffer outweighs that already described on 
behalf of the five defendant selectees. That is, the balance of hardship on 
the parties does not favor grant of plaintiffs’ application. 

With regard to the likelihood of plaintiffs’ success on the merits, the 
best that the court can conclude at the moment is that their complaint 
does not appear susceptible to a motion to dismiss within the meaning of 
CIT Rule 12(b)(5). Ergo, the court has granted expedited discovery. In 
line therewith, while plaintiffs’ application for a preliminary injunction 
must be, and hereby is, denied, each of the defendants is to join issue and 
to respond as required by the CIT rules of practice but no later than May 
23, 1994, at which time this action will be scheduled for final disposition. 


(Slip Op. 94-70) 


NEC Home E ecrronics, Lrp. AND NEC Home E.Lectronics (USA), INc., 
PLAINTIFFS Vv. UNITED STATES, DEFENDANTS, AND ZENITH ELECTRONICS 
Corp, DEFENDANT-INTERVENOR 


Court No. 89-09-00535 


[Plaintiffs challenge the ITA’s final results of the administrative review of antidumping 
findings regarding television receivers. Held: Plaintiffs’ motion for judgment upon the 
agency record is denied. ] 


(Decided May 2, 1994) 


Paul, Weiss, Rifkind, Wharton & Garrison, (Robert E. Montgomery, Jr., Robert P Parker, 
Janet Lee) for plaintiffs NEC Home Electronics, Ltd. and NEC Home Electronics (USA), 
Inc. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice; (Velta A. Melnbrencis), of 
council: Terrence J. McCartin, Import Administration, U.S. Department of Commerce for 
defendants. 

Frederick L. Ikenson, PC., (Frederick L. Ikenson, J. Eric Nissley) for defendant-interve- 
nor Zenith Electronics Corporation. 


OPINION 


MuscraveE, Judge: In this action, plaintiffs NEC Home Electronics, 
Ltd. and NEC Home Electronics (USA), Inc. (collectively “NEC”) chal- 
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lenge the final results of the administrative review of antidumping find- 
ings announced by the International Trade Administration, U.S. 
Department of Commerce (“ITA” the “Department” or “Commerce”): 
Television Receivers, Monochrome and Color, from Japan; Final Results 
of Antidumping Duty Administrative Review and Determination Not to 
Revoke in Part, 54 Fed. Reg. 35,517 (Aug. 28, 1989) (the “Final 
Results”). The Final Results cover several manufacturers and/or 
exporters of the subject merchandise for various review period from 
April 1, 1980 through February 28, 1987. For NEC, the Final Results 
cover the fifth review period (April 1, 1983 through March 31, 1984), the 
sixth review period (April 1, 1984 through February 28, 1985), the 
seventh review period (March 1, 1985 through February 28, 1986) and 
the eighth review period (March 1, 1986 through February 28, 1987). 
Commerce found dumping margins for NEC of 18.21% for the fifth 
review period, 7.37% for the sixth review period, 7.16% for the seventh 
review period and 22.9% for the eighth review period. Plaintiffs have 
moved for judgment upon the agency record with regard to four basic 
issues: 1) use of sales to unrelated purchasers rather than to related dis- 
tributors without a level of trade adjustment; 2) use of sales in all mar- 
kets in Japan rather than in alleged “principal markets”; 3) treatment 
of advertising and sales promotion expenses; and 4) failure to make 
adjustment for home market warranty labor expenses paid to related 
parties. 


Backcrounp! 


During the fifth through eighth review periods, all of NEC’s Japan 
home market television sales occurred at the ex-factory level to NEC- 
affiliated sales companies (“NECSCs”). NEC Fifth-Seventh Periods 
Questionnaire Responses, Annex A-2 (Conf. A.R. 38 at 35A; Conf. A.R. 
38 at 175A; Conf. A.R. 38 at 319A); Eighth Period Questionnaire 
Response, Annex A-2 (Conf. A.R. 72 at 227A). The NECSCs thereafter 
resold the products at the wholesale level to unrelated parties. NEC 
Fifth-Seventh Periods Questionnaire Responses (May 18, 1987) at C3 
(A.R. 103 at 2164; A.R. 104 at 2309; A.R. 105 at 6-7); Eighth Period 
Questionnaire Response (Dec. 7, 1987) at 2 (A.R. 178 at 811). In the 
United States, all of the NEC’s purchase price transactions were large 
volume ex-factory sales to a small number of unaffiliated equipment 
manufacturers. Id. at 6 (A.R. 103 at 2167; A.R. 104 at 2312; A.R. 105 at9; 
A.R. 178 at 814). 


STANDARD OF REVIEW 
In reviewing injury, antidumping, and countervailing duty investiga- 
tions and determinations, this Court must hold unlawful any deter- 
mination unsupported by substantial evidence on the record or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1982). 
Substantial evidence “means such relevant evidence as a reasonable 


leg R. ” refers to the Administrative Record filed by the Department in this case. All references are to the public docu- 
ments unless noted as “Conf. A.R.”, which refers to documents preserved on the non-public microfilm rolls. 
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mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938)). Moreover, the 
Court may not substitute its judgment for that of the agency when the 
choice is between two fairly conflicting views, even though the Court 
would justifiably have made a different choice had the matter been 
before it de novo. See American Spring Wire Corp. v. United States, 
8 CIT 20, 22, 590 F Supp. 1273, 1276 (1984) (citing Universal Camera, 
340 US. at 388), aff'd sub nom., Armco, Inc. v. United States, _ Fed. 
Cir.(T)__, 760 F.2d 249 (1985). 

Substantial evidence supporting an agency determination must be 
based on the whole record. See Universal Camera Corp., 340 U.S. 474, 
488 (1951). The “whole record” means that the Court must consider 
both sides of the record. It is not sufficient to examine merely the evi- 
dence that sustains the agency’s conclusion. Jd. In other words, it is not 
enough that the evidence supporting the agency decision is “substan- 
tial” when considered by itself. The substantiality of evidence must take 
into account whatever in the record fairly detracts from its weight. Uni- 
versal Camera Corp., 340 U.S. at 478, 488. 


DISCUSSION 


1. Commerce’s Calculation of Foreign Market Value for NEC: 
A. Commerce’s rejection of NEC’s related party sales in Japan: 


The first issue before the Court is whether Commerce erred in refus- 
ing to compare foreign market value (“FMV”) and United States price 
(“USP”) at the ex-factory level of trade, on the ground that NEC pro- 
vided no data showing that the transactions were at arm’s length. In cal- 
culating the dumping margin, Commerce compared the NECSCs’ home 
market wholesale prices with NEC’s United States ex-factory prices.? 
The regulation in effect during the underlying proceeding, 19 C.FR. 
§ 353.22(b) (1988), provided in relevant part that: 


(b) Sales to related persons. If such or similar merchandise is sold 
* * * in the home market * * * toa person related to the seller of the 
merchandise * * *, the price at which such or similar merchandise 
is sold * * * to such person ordinarily will not be used in the deter- 
mination of foreign market value unless such sales are demon- 
strated to the satisfaction of the Secretary to be at prices 
comparable to those at which such or similar merchandise is sold to 
persons unrelated to the seller. 


The regulation authorized Commerce to use the prices at which the 
merchandise is sold to a related party only if the sales were demon- 
strated to Commerce’s satisfaction to be at prices comparable to those at 
which the merchandise is sold to unrelated persons. In accord with 
19 C.ER. § 353.22(b), Commerce’s normal practice is to disregard the 


2Wholesale prices reflect (1) the cost of producing the set, plus the manufacturer’s profit and (2) the cost of distribu- 
tor’s services, plus the distributor’s profit. 


Ex-factory prices reflect the cost of producing the set, plus the manufacturer’s profit. 
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manufacturer’s prices to its related distributors or dealers in calculat- 
ing FMV unless the manufacturer has substantiated to Commerce’s sat- 
isfaction that the prices are at arm’s length. See, e.g., Sodium Acetate 
from Chile; Final Results of Antidumping Duty Administrative Review, 
53 Fed. Reg. 15,258, 15,259 (Apr. 28, 1988). Hence, the burden is placed 
upon the respondent to demonstrate that prices to related parties are at 
arm’s length. See Creswell Trading Company, Inc. v. United States, Nos. 
93-1062, -1063, -1064, —-1065, -1066 at 10 et seq. (Fed. Cir. Feb. 2, 1994); 
Zenith Electronics Corporation v. United States, _ Fed. Cir.(T)_, 
___, 988 F.2d 1573, 1583 (1993). 

Moreover, Commerce was not precluded from using sales from the 
related party to an unrelated purchaser for calculating FMV when the 
sales to the related party were not demonstrated to be at arm’s length by 
the regulation contained in 19 C.FR. § 353.19 (1988), which provided in 
pertinent part that: 


The comparison of the United States price with the applicable price 
in the market of the country of exportation * * * generally will be 
made at the same commercial level of trade. However, if it is found 
that the sales of the merchandise to the United States or in the 
applicable foreign market at the same commercial level of trade are 
insufficient in number to permit an adequate comparison, the com- 
parison will be made at the nearest comparable commercial level of 
trade and appropriate adjustments will be made for differences 
affecting price comparability. 


NEC advances two main arguments to support its claim that FMV 
and USP should be compared at the same ex-factory level of trade. First, 
NEC argues that it substantiated the arm’s length nature of its ex-fac- 
tory prices, with testimony regarding the Japanese commodity tax. 
Plaintiffs’ Memorandum, at 13-15. Second, NEC requested that Com- 
merce compare NEC’s ex-factory transactions with the ex-factory trans- 
actions which other Japanese respondents in these reviews had with 
unrelated distributors, in order to confirm the arm’s length nature of 
NEC’s sales. Id. at 15. 

The Court finds NEC’s arguments unpersuasive. As to NEC’s first 
contention, NEC provides information generated by the Japanese Gov- 
ernment’s administration of its Commodity Tax Law. NEC argues that 
Commerce must accept this information as proof of the arm’s length 
nature of NEC’s related party prices under the U.S. antidumping law. 

During the relevant time, 19 C.F-R. § 353.46(a)(1) (1988) provided in 
pertinent part that: 


(a) Submission of information and written views—(1) When and 
where to file. Except in situations where it would be manifestly 
unjust, any information or written views submitted in connection 
with a proceeding shall be considered only if received within the 
time established by these regulations or by specific instructions 
applicable to such submission, any submission received after such 
time shall not be considered in the proceeding * * *. 
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Another regulation, 19 C.FR. § 353.511(b) (1988), provided for the 
rejection of unverifiable or untimely submitted information: 


Whenever information cannot be satisfactorily verified, or is not 
submitted in a timely fashion or in the form required, the submitter 
of the information will be notified and the affected determination 
will be made on the basis of the best information then otherwise 
available which may include the information submitted in support 
of the petition. An opportunity to correct inadequate submissions 
will be provided if the corrected submission is received in time to 
permit proper analysis and verification of the information con- 
cerned; otherwise no corrected submission will be taken into 
account. 


Pursuant to Commerce’s long-standing price, it rejects information 
submitted after publication of the preliminary results. See, e.g., Chev- 
ron Steel Plate from Japan; Final Results of Antidumping Duty Admin- 
istrative Review and Revocation in Part, 53 Fed. Reg. 15,255 (Apr. 28, 
1988); Final Results of Antidumping Duty Administrative Review; 
Anhydrous Sodium Metasilicate from France, 52 Fed. Reg. 33,856, 
33,857 (Sept. 8, 1987). 

In this case, the preliminary results were published on August 30, 
1988. See Preliminary Results of Antidumping Duty Administrative 
Review and Intent to Revoke In Part, 53 Fed. Reg. 33,164 (Aug. 30, 1988). 
NEC’s supporting data on Japanese commodity tax appears in NEC’s 
Pre-Hearing Brief, filed on October 24, 1988. See Affidavit of Mr. Ken- 
taro Kono, NEC Pre-Hearing Brief, Attachment 1, para. 2 (A.R. 232 at 
1657). Commerce rejected NECs attempted use of the Japanese com- 
modity tax base because the claim was made for the first time in NEC’s 
Pre-Hearing Brief, too late to be considered or verified. Defendants’ 
Memorandum, at 17-18. When a party does not submit information 
during the period specified by Commerce it is well within the authority 
of the Department to reject such a submission. See Manifattura Emmepi 
S.p.A. v. United States, 16 CIT , Slip Op. 92-115 at 7-8 (July 20, 
1992) (Aquilino, J.); Zenith Electronics Corp. v. United States, 14 CIT 
831, 848, 755 F. Supp. 397, 414 (1990); Seattle Marine Fishing Supply 
Co. v. United States, 12 CIT 60, 68-71, 679 F Supp. 1119, 1126-28, aff'd, 
__ Fed. Cir.(T)__, 883 F.2d 1027 (1989). If the record indicated lack 
of adequate warning or of sufficient time in which to respond, resort to 
best information available (“BLA”) would, at least arguably, have been 
inappropriate. See, e.g., Daewoo Electronics Co. v. United States, 13 CIT 
253, 266-67, 712 F. Supp. 931, 944-45 (1989). The evidence on the 
record shows that this is not the case here. The Court finds that Com- 
merce’s rejection of NEC’s attempted use of the Japanese commodity 
tax base without reaching the merits of NECs argument is supported by 
substantial evidence and is in accordance with law. 

With respect to NECs second contention, NEC argues that Commerce 
should have used NEC Home Electronics Ltd. (“NECHE”) sales to the 
NECSCs for calculating FMV because these sales satisfied the arm’s 
length test since the prices for these sales were established upon the 
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basis of “competitive market prices.” Plaintiffs Memorandum, at 8 and 
15-18. According to NEC, Commerce could have confirmed that the 
prices to the related distributors were at arm’s length by comparing 
NECHE’s prices to NECSCs with prices charged by other television 
manufacturers to their unrelated distributors. Jd. at 8-9. NEC argues 
that this suggestion was necessitated by the fact that NEC did not have 
access to its competitors’ ex-factory prices, while Commerce had such 
access in the form of the questionnaire responses from those companies. 
Id. at 15. 

Further, NEC argues that Commerce used this very method of con- 
firming the arm’s length nature of related-party transactions in an ear- 
lier review of this antidumping order. Zenith Radio Corporation v. 
United States, 9 CIT 110, 606 F Supp. 695 (1985), aff'd, _— Fed. Cir. (T) 
___, 783 F2d 184 (1986) (“Zenith I”). In Zenith I, Commerce verified 
the ex-factory home market price of Toshiba (which, like NEC, sells tele- 
visions at the ex-factory level only to related companies) by comparing 
Toshiba’s prices to those of manufacturers selling comparable television 
sets in arm’s length transactions. Jd. at 700. On appeal of Zenith I, the 
court held that the methodology used in that case, “accords with the law 
and its results are supported by substantial evidence.” Jd. 

In the case at bar, Commerce rejected NEC’s argument, stating in the 
Final Results: 


We do not agree that prices charged by other manufacturers to 


unrelated distributors adequately demonstrate the arm’s length 
nature of NECHE’s sales to related distributors (NECSCs) because 
products and production costs may differ from company to 
company. 


Final Results, 54 Fed. Reg. at 35,533. 

Commerce argues that in order to make my price comparison, there 
first has to be evidence showing that the products of the other manufac- 
turers are sufficiently similar to those of NECHE. NEC submitted no 
price or other data relating to products of other manufacturers claiming 
that it did not have access to the data.* Defendants’ Memorandum, at 
11. Furthermore, Commerce argues that even if the products of NECHE 
and of the other manufacturers were shown to be similar, a price com- 
parison alone is insufficient to establish that NECHE sold its product at 
arm’s length prices.° Consequently, Commerce argues that arm’s length 
prices must be demonstrated by production cost data which will show 
whether, and to what extent, the prices are above cost. Id. 

With respect to NEC’s cite to Zenith I, Commerce argues that NEC 
ignores the fact that, already in 1984, as reflected by the decision in 
Sharp Corp. v. United States, 16CIT__, Slip Op. 92-105 at 4 (July 13, 
1992), which involved the same final results that are challenged here, 


4Commerce argues that NEC fails to explain how NECHE could sell to the NECSCs at “competitive market prices” if 
it had no access to any data showing what prices were. Defendants’ Memorandum, at 11, n.22. 

There are many variables that control a company’s pricing behavior, including the size, location, cost structure, and 
financial condition of a firm as well as its specific strategy to favor its own related purchasers. Defendants’ Memoran- 
dum, at 11. 
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Commerce was requesting Sharp (who similarly to NEC sold televisions 
in Japan to related distributors only) to produce information concern- 
ing the sales of televisions from the related distributors to their unre- 
lated dealers in order to determine whether Sharp’s sales to its related 
distributors were at arm’s length. Sharp never produced the requested 
information, and Commerce resorted to BIA. This Court held that Com- 
merce’s decision to request the information, subsequent use of BIA, and 
the selection of the information used as BIA were supported by substan- 
tial evidence contained in the record and otherwise in accordance with 
law. Sharp Corp., Slip Op. 92-105 at 12 and 16; Defendants’ Memoran- 
dum, at 13-14. 

This Court rejects NEC’s implication that Commerce must carry the 
burden of proving that NEC’s related party price is not an arm’s length 
price. As stated above, the applicable regulations presume that a related 
party price will not be used by Commerce unless the respondent demon- 
strates that the price is an arm’s length price. See Creswell Trading 
Company, Inc., supra. As Commerce noted above, NEC provided no data 
establishing that its related party sales were made at arm’s length 
prices. NEC’s submission of the prices paid by the related distributors, 
the expenses incurred and profit realized by those distributors, and the 
prices charged by them to unrelated dealers did not make possible any 
calculation which would dictate the conclusion that the prices paid by 
related distributors were at arm’s length. Commerce’s decision not to 


use the home market prices to related distributors was supported by 
substantial evidence and in accordance with law. 


B. Commerce’s rejection of NEC’s claim for a level-of-trade 
adjustment: 


NEC argues that if Commerce did not compare NEC’s home market 
price and USP at the same (ex-factory) level of trade, Commerce was 
required to adjust FMV to account for differences in the level of trade 
which affected the home market wholesale price. Plaintiffs’ Memoran- 
dum, at 18. NEC argues that it presented Commerce with data showing 
the costs incurred by the related home market distributors and the prof- 
its they earned, which Commerce verified to be accurate. Id. at 20. Fur- 
ther, NEC argues that it presented Commerce with affidavits to the 
effect that those distributor costs are consistent with average industry 
costs at the wholesale level. See Affidavit of Mr. Hatamiya (President of 
Brain Child, Inc., an independent consulting firm which conducts 
research on the audio-visual market in Japan), NEC Pre-Hearing Brief, 
Attachment 2, para. 4and 5, A.R. 232 at 1662-63; Affidavit of Mr. Yama- 
zaki, NEC Pre-Hearing Brief, Attachment 3, para. 5, A.R. 232 at 1665. 

Commerce argues that a party claiming a level of trade adjustment 
must establish the amount of actual, not speculative, expenses incurred 
as the result of sales at two different levels of trade. Fundicao Tupy S.A. 
v. United States, Fed. Cir.(T)__—,__—_—, 859 F2d 915. 917 (1988); 
Silver Reed America, Inc. v. United States, 13 CIT 286 711 F Supp. 
627 (1989); Zenith Electronics Corp. v. United States, 14 CIT 831, 755 
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F Supp. 397 (1990) (“Zenith I”) (sustaining denial of NEC’s claim for 
level of trade adjustment because of failure of proof). Further, as stated 
above a person who alleges entitlement for any adjustment pursuant to 
19 C.FR. § 353.19 must establish entitlement to the adjustment to the 
satisfaction of the Secretary. See 19 C.FR. § 353.13 (1988). 

Commerce argues that NEC mischaracterizes the sufficiency of its 
proof. Defendants’ Memorandum, at 23. NEC’s proof consisted only of 
data regarding the selling expenses of its related distributors, the 
NECSCs. As Commerce explained in the Final Results, it rejected NECs 
claim for a level of trade adjustment because of NEC’s failure of proof: 


NEC has not adequately quantified the difference in price between 
the two markets (home market sales from NECSC’s to unrelated 
distributors in Japan and PP [purchase price] sales from NECHE 
to = USS. distributors) attributable to the different levels of 
trade. 

* * * * * * * 


The burden is on the respondent to support claims for adjustments. 
We received all of the data submitted by NEC in light of the criteria 
outlined in results of the PETS remand. Since NEC provided no 
data indicating that cost differences between the two markets were 
solely attributable to differences in levels of trade, we determine 
that no level of trade adjustment is warranted. 


Final Results, 54 Fed. Reg. at 35,523. 

Moreover, the record shows that NEC once again tries to meet its bur- 
den of proof by discussing information contained in affidavits which it 
submitted for the first time in its Pre-Hearing Brief, more than two 
months after the publication of the preliminary results. Plaintiffs’ 
Memorandum, at 20-21; See Affidavits of Mr. Hatamiya and Mr. Yama- 
zaki, supra. Commerce did not consider this information because, 
pursuant to its practice, it does not accept new information after publi- 
cation of the preliminary results. See Manifattura Emmepi S.p.A., 
supra. Commerce’s decision to use prices from NEC’s related companies 
to their unrelated purchasers for calculating foreign market value with- 
out an adjustment for different levels of trade is supported by substan- 
tial evidence and in accordance with law. 

Commerce’s decision to employ NEC’s related distributors’ sales to 
unrelated dealers as the basis for the FMV calculation and to deny 
NEC’s claim for a level-of-trade adjustment is supported by substantial 
evidence and in accordance with law. 


2. Commerce’s Decision to Base Foreign Market Value Upon all Sales in 
Japan: 

NEC argues that Commerce’s decision to base FMV upon all markets 
in Japan rather than only on sales to Japan’s principal markets is defi- 
cient in three respects. First, NEC argues that Commerce violated the 
plain meaning of 19 U.S.C. § 1677(a)(1)(A), which requires FMV to be 
based on sales in the exporting country’s principal markets. Second, 
NEC argues that it submitted evidence establishing Tokyo and Osaka as 
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Japan’s principal markets. Third, NEC argues that in using all markets 
in the exporting country, Commerce reversed its prior practice and 
adopted a new “policy” in violation of the rulemaking requirements of 
the Administrative Procedure Act. Plaintiffs’ Memorandum, at 25-39. 

The term “principal markets” appears in 19 U.S.C. § 1677b(a)(1)(A), 
which defines FMV. That statute provides, in pertinent part, that the 
FMV of imported merchandise shall be the price 


at which such or similar merchandise is sold, or, in the absence of 
sales, offered for sale in the principal markets of the country from 
which exported, in the usual wholesale quantities and in the ordi- 
nary course of trade * * *. 


(emphasis added). 

As to NEC’s first argument, NEC argues that the antidumping law is 
intended to ensure that sales in a highly competitive international mar- 
ket, are to be compared with prices prevailing in similarly competitive 
markets within the country of exportation. Plaintiffs’ Memorandum, at 
25. In other words, NEC argues that it was Congress’ clear intention to 
require Commerce to distinguish between those markets which are rele- 
vant and important for purposes of the statute, and those which are not. 
Id. at 28. Further, NEC argues that Commerce and not the respondent is 
responsible under the statute for identifying the principal markets. Id. 
at 29. NEC cites no support for its proclamations. 

Commerce argues that it has been granted broad discretion by Con- 
gress to interpret the term “principal markets.” American Lamb Co v. 
United States, 4 Fed. Cir. (T) 47, 54, 785 F-2d 994,1001 (1986) (citations 
omitted). Commerce argues that it has interpreted the term “principal 
markets,” in the context of 19 U.S.C. § 1677b(a)(1)(A), as authorizing it 
to use all home market sales of such or similar merchandise that are in 
the ordinary course of trade and in the usual commercial quantities in 
calculating FMV, unless there is evidence to support an allegation that 
the principal markets of the country at issue are less than all of the coun- 
try’s markets. Defendants’ Memorandum, at 28. 

In the Final Results, Commerce explains that the primary purpose 
for, in effect, presuming that all home market sales are in the country’s 
principal markets, absent evidence to the contrary, is to enable Com- 
merce to make a fair comparison of home market sales with sales to the 
United States, all of which are routinely included in calculating US. 
price. Final Results, 54 Fed Reg. at 35,522. Commerce also argues that 
this presumption also is intended to place the burden upon the respon- 
dent, which has access to the relevant data, to prove that certain home 
market sales should be excluded from the FMV calculation. Id.; See also 
Creswell Trading Company, Inc., supra; Industrial Fasteners Group v. 
United States, _ Fed. Cir. (T)__—,_, 710 F2d 1576, 1582 n.10 
(1983) (stating that the party who possessed the necessary facts had the 
burden of furnishing the requisite information); Timken Co. v. United 
States, 11 CIT 786, 804, 673 F. Supp. 495, 513 (1987) (stating that Com- 
merce acts reasonably in placing the burden of establishing adjustments 
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upon a respondent that seeks the adjustments and has access to the nec- 
essary information). 

Commerce argues that in Zenith II, supra, this Court sustained this 
interpretation of the term “principal markets.” The Court stated that 
“it was perfectly reasonable for Commerce to view ‘principal markets’ 
as those markets throughout the country in which the product was usu- 
ally sold, and to leave open for exclusion from principal markets only 
those places in which sales were not normally made.” 14 CIT at 847, 755 
F. Supp. at 413. Using this standard, the Court holds that Commerce 
acted reasonably in assigning a meaning of all home markets to the stat- 
utory language requiring the use of principal markets. 

As to NEC’s second argument, NEC argues that it provided detailed 
evidence to confirm the fact that the Tokyo and Osaka areas are the two 
most populous in Japan, and are areas in which the majority of home 
electronics are sold in Japan. Plaintiffs’ Memorandum, at 29. Specifi- 
cally, NEC argues that it provided census date from the Ministry of 
International Trade and Industry (“MITI”) indicating that in fiscal year 
1984, the Tokyo and Osaka areas accounted for over 50 percent of all 
wholesale business in Japan, and that over 50 percent of total sales at 
the wholesale level of home electric appliances in Japan occurred in the 
Tokyo and Osaka markets. NEC Pre-Hearing Brief, Attachment 9 (A.R. 
232 at 1700-18). 

Again, the record shows that NEC discusses evidence, i.e., data from 
the MITI, that it submitted after the publication of the Preliminary 
results. Plaintiffs’ Memorandum, at 29-31. See Manifattura Emmepi 
S.p.A., supra, and the cases there cited. 

In any event, Commerce argues that this Court has held that the type 
of information as is offered here by NEC was insufficient to establish 
that the exporting country’s principal markets were less than all of the 
country’s markets. See Zenith II, supra. In Zenith II, NEC similarly 
sought to restrict Commerce from considering sales outside the Tokyo 
and Osaka areas, while another respondent sought to limit principal 
markets to those places in which the majority of home market sales 
occurred. The Court rejected the claims, stating in pertinent part that: 


Commerce is not restricted to those places in which the majority of 
home market sales occur. Nor is there any basis in the law to confine 
Commerce to those markets which are in the most populous sec- 
tions of the country. 


14 CIT at 847, 755 F Supp. at 413. Based on the discussion above and the 
evidence contained in the record, this Court need not address NEC’s 
third argument. 

In sum, Commerce’s decision to base the FMV calculation on sales by 
all of NEC’s related distributors throughout Japan is supported by sub- 
stantial evidence and in accordance with law. Therefore, the Court 
affirms the Final Results in that respect. 
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3. Commerce’s Treatment of NEC’s Advertising and Sales Promotion 
Expenses: 

A. Commerce’s treatment of NEC’s advertising and sales promo- 

tion expenses for the fifth, sixth, and seventh review periods: 


NEC argues that Commerce erred when it used a model-specific quan- 
tification methodology to calculate circumstances-of-sale adjustment to 
FMV for NEC’s advertising and sales promotion expenses (“A&SP 
expenses”) for the fifth, sixth, and seventh review periods.° NEC con- 
tends that Commerce should have used a product-line allocation meth- 
odology. Plaintiffs’ Memorandum, at 38-43. 

Commerce replies that it agreed with NEC on this point, and in the 
Final Results, Commerce stated: 


We agree that advertising and sales promotion expenses should be 
allocated on a product-line, rather than a model-specific basis. 
Although we have used the model-specific allocation in the past, we 
now believe that model-specific allocation: (1) Leads to inaccurate 
and erratic results in many instances since most companies do not 
keep advertising records on a model-specific basis; (2) is susceptible 
to manipulation by foreign companies in order to reduce dumping 
margins; and (3) is unnecessarily burdensome for both respondents 
and the Department. We note, however, that for the eighth review, 
NEC did not provide any documentation to support its advertising 
expenses. Therefore, we denied the entire home market [sic] adver- 
tising claim. For that review, we allowed only the home market sales 


promotion claim and U.S. advertising and sales promotion expenses 
that we were able to verify. 


Final Results, 54 Fed. Reg. at 35,523 (Response to Comment 25) 
(emphasis added). Commerce argues that NEC has not pointed to my 
reference in the administrative record which would indicate that Com- 
merce did not actually do what it stated it did. In other words, Com- 
merce argues that NEC has not substantiated its claim that Commerce 
committed any error with regard to the A&SP expenses for the fifth, 
sixth, and seventh review periods without any further inquiry. Defen- 
dants’ Memorandum, at 35. 

NEC has failed to point to any evidence that Commerce did not use the 
product-line allocation methodology which Commerce says it used and 
NEC argues should be used. In the absence of any evidence cited by NEC 
to show that Commerce did not do what the Final Results say was done, 
there is no basis for the Court to disturb the Final Results in this regard. 

B. Commerce’s decision to deny NEC’s advertising and sales 
promotion claims for the eighth review period on the ground 
that NEC failed to provide supporting documentation: 

NEC argues that Commerce’s decision regarding the eighth period 
A&SP expense adjustment is flawed for several reasons. First, NEC 
failed to provide the requested information because the model-specific 


6NEC provided Commerce with both product-line and model-specific data for the fifth through seventh review peri- 
ods, and Commerce verified NEC’s response. Fifth-Seventh Period Verification Report at 9. 
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methodology is unnecessarily burdensome for both respondent and the 
Department. Plaintiffs’ Memorandum, at 43; Final Results, 54 Fed. 
Reg. at 35,523 (Response to Comment 25). NEC argues that Commerce 
cannot be allowed to set arbitrary and unreasonable requirements dur- 
ing an investigation, abandon such requirements in the final deter- 
mination, and they deny the adjustment on the ground that the 
respondent had not met the arbitrary, and unreasonable standard. 
Plaintiffs’ Memorandum, at 43. 

Secondly, NEC argues that where a party cannot provide information 
which Commerce seeks, Commerce must use the best information avail- 
able (“BIA”). 19 U.S.C. § 1677e(c). NEC contends that in each of the pre- 
vious questionnaire responses, NEC calculated the percentage of the 
average price of the comparison models attributable to advertising 
expenses. See NEC’s Fifth-Seventh Period Questionnaire Responses at 
Annex B-12 & Table B-12-6 (A.R. 103 at 2232-35, 2241; A.R. 104 at 
2379-80, 2388; A.R. 105 at 46-49, 55). Commerce could reasonably have 
calculated the A&SP expense adjustment using the most recent calcula- 
tion from these questionnaires, or in the alternative, it could have 
selected the lowest percentage from among the three most recent ques- 
tionnaires. Instead, Commerce ignored the BIA rule and simply refused 
to make any A&SP adjustment for advertising expenses. See Rhone Pou- 
lenc, Inc. United States, ___ Fed. Cir. (T) __, 899 F2d 1185 (1990) 
(approving Commerce’s use of information from the original investiga- 
tion as best information available, and requiring Commerce to consider 
the most recent data as the best information available). Plaintiffs’ Mem- 
orandum, at 44. 

Finally, in the verification of the fifth through seventh periods ques- 
tionnaire responses, Commerce examined NEC’s monthly schedule of 
advertising expenses reported on a product-line basis and verified that 
it, and NEC’s other records, accurately reflected NEC’s expenses. 
Fifth-Seventh Periods Verification Report at 9. NEC provided the corre- 
sponding schedule for the eighth period. See NEC’s Eighth Period Ques- 
tionnaire Response, Annex B-12, Table B-12-2 (A.R. 178 at 874-76, 
877). NEC argues that once Commerce determined to use the product- 
line methodology and verified that NEC’s monthly advertising sched- 
ules accurately reflected NEC’s expenses, Commerce easily could have 
calculated the appropriate A&SP adjustment using the data provided 
for all of the periods under review, including the eighth period.’ Plain- 
tiffs’ Memorandum, at 45. 

Commerce counters that prior to verification of NEC’s data for the 
eighth review period, NEC was advised by a two-page letter and 
attached verification outline 1) to prepare a worksheet listing all adver- 
tising expenses for each month of the review period, and 2) to be pre- 
pared to provide all supporting documentation (i.e., invoice, proof of 


NEC contends that although Commerce did not report that it verified the accuracy of the monthly schedule for the 
eighth period, in fact Commerce verified only one of the schedules provided for the fifth through seventh periods. Hav- 
ing concluded on the basis of one check that the data were accurate for three periods, Commerce easily could have used 
the same source to calculate the appropriate, adjustment for the last period. Plaintiffs’ Memorandum, at 45 n.21. 
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payment, entry in the appropriate ledger of accounts, proof of bank 
deposit, etc.) relating to advertising for April 1986.8 Commerce argues 
that the verification report makes clear that NEC failed to supply any of 
the supporting documentation: 


HOME MARKET ADVERTISING: 

NEC made an extensive advertising in its December 7, 1987 sub- 
mission to the Department. However, at verification the company 
did not provide any documentation to support its original claim. 
Company officials said they were not prepared to supply any sup- 
porting documentation as requested in the verification outline. 
Therefore, we were not able to verify any portion of the home mar- 
ket advertising claim. 


Defendants’ Memorandum, Attached Exhibit 1 at 13. 

Consequently, Commerce was unable to verify if any of the claimed 
home market advertising expenses were actually incurred. Thus, Com- 
merce denied NEC’s claim for home market advertising expenses 
because Commerce need not grant a circumstance-of-sale adjustment 
unless the party claiming it has established its entitlement to the adjust- 
ment to Commerce’s satisfaction. See 19 U.S.C. § 1677b(a)(4). Defen- 
dants also cite to 19 C.ER. § 353.13 (1988); Asociacion Colombiana de 
Exportadores de Flores v. United States, Fed.Cir.(T)__, ,901 
F2d 1089, 1093 (1990), cert. denied, 111 S.Ct. 136 (1990) (stating that, 
under the regulations, the respondents had the burden of establishing 
their entitlement to the particular adjustment). 

In addition, Commerce argues that NEC’s reliance upon the BIA stat- 
ute, 19 U.S.C. § 1677e, is completely without merit. Commerce argues 
that the statute does not require Commerce to make an adjustment, 
using as BIA information from an earlier period, when, upon verifica- 
tion, the claiming party fails to supply any supporting documentation 
for the entire adjustment for the later period. Rhone Poulenc, Inc., 
supra, also relied upon by NEC, did not endorse an adjustment using 
BIA in circumstances in which a respondent did not substantiate its 
claimed adjustment. The court simply affirmed Commerce’s resort to 
the highest prior margin as the dumping margin for to the period in 
question when the respondent submitted inadequate responses. Rhone 
Poulenc, Inc., 899 F.2d at 118 7-91; Defendants’ Memorandum, at 
38-39. 

Regardless of the methodology to be used for manipulating the adver- 
tising expenses, Commerce must be able to verify the accuracy of the 
expenses reported. NEC has failed to supply evidence establishing the 
amount of NEC’s eighth-period home market advertising expenses. For 


8 ADVERTISING: 

Prepare a worksheet listing all advertising expenses for each month of the review period * * * 

In addition to the worksheets, you should have available copies of all printed ads for April 1986, September 1986, 
and February 1987. You should be prepared to provide all supporting documentation (invoice, proof of payment, 
entry in the appropriate ledger of accounts, proof of bank deposit, etc.) relating to advertising for April 1986. Where 
you use allocations, you must prepare worksheets documenting the source of the allocated numbers and explain in 
detail the allocation methodo logy. 


Verification Outline, PM.R. No. 2 at Fr. 1165. 
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Commerce to make an adjustment for such expenses under the circum- 
stances would be contrary to the requirement that Commerce’s decision 
be supported by substantial evidence on the record. 

In sum, the Court holds that NEC failed to provide any evidence 
which shows that Commerce did employ a model-specific quantification 
methodology to calculate NEC’s cost of sale adjustments for advertising 
and sales promotion expenses in the fifth-seventh review periods. In 
addition, Commerce’s denial of NEC’s adjustment claim for home mar- 
ket advertising in the eighth review period is supported by substantial 
evidence and in accordance with law. For these reasons, Commerce’s 
treatment of NEC’s advertising and sales promotion expenses in the 
Final Results will not be disturbed. 


4. Commerce’s Treatment of NEC’s Claim for a Circumstances-of-Sale 
Adjustment for Home Market Warrant Labor Expenses: 

NEC argues that Commerce erred when it decided to deduct NEC’s 
warranty labor expenses from the calculation of FMV solely because 
NEC’s service contractor is related to NEC. NEC argues that Commerce 
should have treated its home market warranty labor costs as direct 
expenses, /.e., made a circumstances-of-sale adjustment to FMV for the 
labor costs. Plaintiffs’ Memorandum, at 46-53. 

The plain language of the statute, 19 U.S.C. § 1677b(a)(4), provides 
that Commerce make a circumstances-of-sale adjustment only when 
established to its satisfaction. The applicable regulation states: 


(a) In general. In comparing the United states price with the 
sales, or other criteria applicable, on which a determination of for- 
eign market value is to be based, reasonable allowances will be 
made for bona fide differences in the circumstances of the sales 
compared to the extent that it is established to the satisfaction of 
the Secretary that the amount of any price differential is wholly or 
partly due to such differences. Differences in circumstances of sale 
for which such allowances will be made are limited, in general, to 
those circumstances which bear a direct relationship to the sales 
which are under consideration. 

(b) Examples. Examples of differences in circumstances of sale 
for which reasonable allowances generally will be made are those 
involving differences in * * * guarantees, warranties * * *. 

19 C.FR. § 353.15 (1987) (emphasis added). 

In support of its position, NEC cites AOC International, Inc. v. United 
States, 13 CIT 716, 721 F Supp. 314 (1989) (Watson, J.) (“AOC Interna- 
tional”), in which, this Court rejected such an interpretation of the regu- 
lations, and held that the FMV calculation should be adjusted for home 
market warranty labor expenses even where the labor was conducted by 
the manufacturer in house: 

The Court does not accept the ITA’s rationale that the in-house 
labor costs, which are incurred in servicing of warranty repairs are 
fixed overhead costs which a company incurs irrespective of the 
terms of the sales under consideration. It would be contrary to com- 
mon sense to maintain a warranty servicing department and to pay 
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salaries to the in-house servicemen, if no warranty terms were 
offered on the CTV sales. Similarly, a much smaller servicing 
department would be necessary to service warranties with more 
limited terms. The mere fact that in-house servicemen receive 
‘fixed’ salaries does not mean that the warranty-labor cost of the 
company is a fixed overhead expense which the company must 
incur irrespective of the terms of the sales under consideration. A 
per sale allocation of warranty-labor would vary depending on the 
terms offered with regard to each sale. 


13 CIT at 718, 721 F Supp. at 31-17. 

Furthermore, NEC argues that the Court in AOC International 
rejected any notion that the regulations limits the adjustment to 
“direct” expenses. The Court held that the regulation requires a 
“direct” connection only between the warranty expense and the bona 
fide difference in circumstances-of-sale; it does not provide that the 
adjustment capture only those costs characterized as a “direct” expense. 
Plaintiffs’ Memorandum, at 50. “[A] cost component of a directly-re- 
lated expense is not a separate selling expense which must indepen- 
dently meet the ‘direct relationship’ test under the regulations, but is a 
proper measurement of the directly-related warranty expense.” AOC 
International, 13 CIT at 719, 721 F. Supp. at 318. Once Commerce has 
determined that the warranty expenses, are directly-related to the sales 
at issue, “[t]here is no further requirement that each cost component of 
the directly-related selling expense must independently qualify as a 


directly-related selling expense in order to be included in the calculation 
of an adjustment.” Id., 13 CIT at 719, 721 F. Supp. at 317. 

NEC also argues that Commerce capriciously applied two separate 
standards to NECs U.S. and home market warranty expenses and 
impermissibly skewed the comparison of the U.S. price and the FMV in 
favor of a higher dumping margin. Plaintiffs’ Memorandum, at 51. NEC 
points to the Final Results in which Commerce states: 


Because NEC did not identify or quantify for its ESP sales which 
portions of its claimed U.S. warranty expenses were attributable to 
specific labor and parts, we considered the full warranty expenses 
to be direct sell in expenses and adjusted ESP accordingly. From 
FMV we deducted only those portions of claimed home market 
expenses which NEC demonstrated were directly to sales of com- 
parison model televisions. 


Final Results, 54 Fed. Reg. at 35,523 (Response to Comment 28). Thus 
rather than deny NEC an adjustment at all on the ground that NEC’s 
U.S. and home market warranty expenses were not direct expenses, 
NEC argues that Commerce penalized it unfairly. Plaintiffs’ Memoran- 
dum, at 51. Commerce treated NEC’s U.S. warranty labor expenses as 
direct expenses, thereby lowering the U.S. price. Meanwhile, Commerce 
treated a portion of NEC’s Japanese warranty labor expenses as indi- 
rect expenses, and denied any adjustment for the remainder. Commerce 
thereby denied any adjustment of FMV. Therefore, having lowered the 
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U.S. price and holding the foreign market constant, NEC argues that 
Commerce artificially inflated the dumping margin. Id. at 52. 

Commerce argues that it does not consider payments between related 
parties as being directly-related to the sales under consideration for pur- 
poses of the Circumstances-of-sale adjustment.? See e.g., Television 
Receiving Sets, Monochrome and Color, from Japan; Preliminary 
Results of Administrative Review of Antidumping Finding, 46 Fed. Reg. 
12,221 (Feb. 13, 1981), where Commerce explained it considers “such 
payments to be intra-corporate transfers of funds rather than expense 
directly related to sale” and, therefore, not appropriately the basis for an 
adjustment. Otherwise, foreign respondents could evade the effects of 
the antidumping law by increasing payments to related parties in the 
home market Defendants’ Memorandum, at 39-40. Accord, Television 
Receiving Sets, Monochrome and Color, from Japan; Final Results of 
Administrative Review of Antidumping Finding, 46 Fed. Reg. 30,163, 
30,165 (June 5, 1981) (Response to Comment 16). 

Commerce argues that NEC does not present a new argument based 
upon AOC International, supra. Defendants’ Memorandum, at 41. Com- 
merce argues that Judge Wilson who issued the decision in AOC 
International, upon which NEC relies, is the same judge who later 
issued the Zenith II decision. Id. at 42. Thus, Commerce argues that 
Zenith II as the late decision must be deemed to represent the Court’s 
current view of the issue. Jd. 

In Zenith II, the Court stressed that NEC’s home market warranty 
labor expenses reflected payments to a related company which NEC had 
not shown to be arm’s length payments. In contrast, the Court in AOC 
International stressed that the home warranty labor expenses reflected 
wages paid to the respondent’s own employees. In other words, the 
respondent manufacturer had made no payments to any related service 
company. Rather, the respondent manufacturer performed warranty 
repairs in-house, and the issue before the Court was whether the 
respondent manufacturer’s warranty labor costs could serve as the 
basis for an adjustment. The Court rejected Commerce’s contention 
that these costs were fixed overhead expenses. Instead, it found that 
they were variable overhead expenses, which could be treated as 
directly-related to the sales under consideration, and therefore could 
properly serve as the basis for an adjustment. AOC International, 
13 CIT at 717-19, 721 F. Supp. 31-17. 

In this case, there is a lack of satisfactory evidence that the warranty 
labor costs would have been the same if paid to an unrelated company. 
The circumstances-of-sale adjustments such as this warranty labor 
adjustment must be established to the satisfaction of the administering 
authority under 19 U.S.C. § 1617b(a)(4)(B). The Court finds that it was 


9s stated by Commerce in its Final Results: 


Because NEC’s service contractor is directly related to NEC, we consider the labor portion of the warranty claim to 
be a fixed cost, not directly related to the sales under consideration. For such warranty coverage to be considered a 
direct selling expense, it must represent a variable cost as the result of an arm’s length transaction. 


Final Results, 54 Fed. Reg. at 33,524 (Response to Comment 26). 
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reasonable for Commerce to require a stronger basis for concluding that 
services were priced at arm’s length. For these reasons, Commerce’s 
denial of NEC’s claim for adjustment for warranty labor expenses is 
supported by substantial evidence and in accordance with law. There- 
fore, the Court affirms the Final Results in that respect. 


CONCLUSION 


After considering all of plaintiffs’ arguments, the Court makes the fol- 
lowing holdings: (1) Commerce’s refusal to use related party sales for 
calculating FMV and without making a level of trade adjustment is sup- 
ported by substantial evidence and is in accordance with law; (2) Com- 
merce’s decision to calculate NEC’s dumping margins for the fifth 
though eighth periods based on sales in all markets in Japan is sup- 
ported by substantial evidence and is in accordance with law; (3) Com- 
merce did not employ a model-specific quantification methodology to 
calculate NEC’s cost of sale adjustments for advertising and sales 
promotion expenses in the fifth-seventh review periods, and Com- 
merce’s denial of NEC’s adjustment claim for home market advertising 
in the eight review period is supported by substantial evidence and is in 
accordance with law; (4) Commerce’s decision to deny NEC’s claim fora 
circumstances-of-sale adjustment for home market warranty labor 
expenses is supported by substantial evidence and is in accordance with 
law. Therefore, the Final Results are affirmed and NEC’s motion for 
judgment upon the agency record is denied. 


Oo LEI a 


(Slip Op. 94-71) 
SELLICK EQUIPMENT LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 91-12-00911 


[Defendant’s motion for an order compelling plaintiff to answer interrogatories and to 
produce documents for inspection and copying, is granted.] 


(Dated May 3, 1994) 


Edmund Maciorowski, RC. (Edmund Maciorowski, Laura J. Hodde), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (James A. Curley), for defendant. 


MEMORANDUM OPINION 
GOLDBERG, Judge: Defendant moves pursuant to Rule 37(a) of the 
Rules of this court for an order directing plaintiff, Sellick Equipment 
Limited (“Sellick”), to answer certain interrogatories and to produce 
documents for inspection and copying. For the reasons that follow, the 
court grants defendant’s motion. 


BACKGROUND 


Defendant served Sellick separate interrogatories and requests for 
production of documents in Court Nos. 91-12-0084 (“Court #843”) and 





U.S. COURT OF INTERNATIONAL TRADE 61 


91-12-00911 (“Court #911”) on February 22, 1993. The two cases were 
consolidated under Court No. 91-12-00911 on June 30, 1993.1 

Sellick filed answers to the interrogatories and produced accompany- 
ing documents that were ostensibly for Court #843 on April 8, 1993. 
Defendant, however, never formally received from Sellick a response to 
the discovery requests concerning Court #911. On July 14, 1993, the 
government sent Sellick a letter noting that it had not received a 
response from Sellick to the discovery sought in Court #911. The letter 
also pointed out that Sellick’s answers to certain interrogatories in 
Court #843 were unresponsive, incomplete, or otherwise inadequate. 
The letter also described instances where the government believed Sel- 
lick’s document production was incomplete or inadequate. 

On August 6, 1993, Sellick submitted supplemental answers to defen- 
dant’s interrogatories. Sellick designated the supplemental answers as 
responsive to Consolidated Court No. 91-12-00911. Sellick, however, 
had never submitted a response to the initial interrogatories concerning 
Court #911. And, even accepting arguendo that Sellick’s supplemental 
answers were intended to be responsive to both Court #911 and Court 
#843, the government continued to find Sellick’s responses to its discov- 
ery request for Court #843 to be inadequate and incomplete. Specifi- 
cally, the government found Sellick’s answers to Interrogatories 6, 9, 10, 
11, and 14 to be insufficient. Consequently, the government filed the 
motion to compel that is presently before the court for consideration. 


DISCUSSION 


The government argues that it is entitled to an order under USCIT 
Rule 37(a) compelling Sellick to answer its interrogatories and to pro- 
duce certain documents for both Court #843 and Court #911. Sellick 
opposes, contending that it has already fully answered defendant’s 
interrogatories, or objected where appropriate. Plaintiff's Response To 
Defendant’s Motion For An Order Compelling Plaintiff To Answer Inter- 
rogatories And Produce Documents For Inspection And Copying at 23 
(“Sellick Brief”). Specifically, Sellick argues that its initial responses to 
the interrogatories to Court #843 were fully responsive to the interrog- 
atories to Court #911. Sellick Brief at 7-9. Sellick also argues that it 
complied with Rule 33(c) and Rule 34(b) the government the opportu- 
nity to go to Sellick’s place of business and examine the volumes of Sel- 
lick’s business records. Sellick Brief at 10-11, 22. Moreover, Sellick 
contends it already answered numerous of the government’s interroga- 
tories when it submitted its sales brochures and operator’s manuals in 
response to Interrogatory 2. Sellick Brief at 11, 16. Sellick also argues 
that where the government’s interrogatories seek a legal conclusion, 
Sellick is not required to answer such contention interrogatories. Sel- 
lick Brief at 12, 19. Finally, Sellick objects to the government’s interrog- 


Lphis consolidated action concerns the proper classification of various types of forklifts. Customs classified the mer- 
chandise under Item 664.10, TSUS, which provides for lifting, handling, loading and unloading machinery. Sellick 
asserts that the merchandise is properly classified under either Item 692.40 or Item 692.34, TSUS. Item 692.40 pro- 
vides for off-the-highway types of self-propelled work trucks used in factories, warehouses or transportation terminals. 
Item 692.34 provides for tractors suitable for agricultural use. 
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atories as being overbroad burdensome, and seeking attorney work 
product. Sellick Brief at 16. The court finds all of Sellick’s arguments 
unpersuasive. 

The court has discretion in deciding the proper scope and use of dis- 
covery. See, e.g., Carlson Cos. v. Sperry & Hutchinson Co., 374 F. Supp. 
1080, 1088-89 (D. Minn. 1974). Asa general rule, courts prefer to allowa 
wide scope to the legitimate use of interrogatories in the interest of 
securing fair trials, eliminating surprise, and achieving substantial jus- 
tice. Aktiebolaget Vargos v. Clark, 8 FR.D. 635, 636 (D.D.C. 1949). Inter- 
rogatories, however, are not to be used as a device to maneuver the 
adverse party into an unfavorable position. Jd. In this case, the court 
must determine whether the government’s interrogatories were proper 
and whether Sellick adequately and satisfactorily answered them. 

USCIT Rule 33(b) and Rule 26(b) state that interrogatories may 
relate to any matter, not privileged, which is relevant to the subject mat- 
ter involved in the pending action. The concept of relevance for discov- 
ery purposes is extremely broad. “‘[I]t is not too strong to say that a 
request for discovery should be considered relevant if there is any possi- 
bility that the information sought may be relevant to the subject matter 
of the action.’” AM Int’l, Inc. v. Eastman Kodak Co., 100 ER.D. 255, 257 
(N.D. Ill. 1981) (quoting 8 Charles A. Wright & Arthur R. Miller, Federal 
Practice and Procedure § 2008, at 46-47 (1970)). The court finds that 
the government’s interrogatories? seek information relevant to the 
issue of the correct tariff classification of the forklifts imported by Sel- 
lick, and thus are proper. The court also finds that Sellick’s responses 
are deficient. 


A. Sellick’s Objections to the Government’s Interrogatories: 


Sellick argues that the government’s interrogatories are overbroad 
and burdensome, and further singles out Interrogatory No. 6 as seeking 
attorney work product. Sellick Brief at 16. The mere assertion that 
interrogatories are overly broad, burdensome, oppressive, or irrelevant 
is not adequate to constitute a successful objection to the interrogato- 
ries. Josephs v. Harris Corp., 677 F.2d 985, 992 (3d Cir. 1982). First, Sel- 
lick has failed to offer any justification as to why the information sought 
in Interrogatory No. 6 should be deemed privileged work product. 
Second, Sellick has failed to make any showing that responding to the 
government’s interrogatories would be burdensome. In fact, Sellick 
states that “[i]t is no more burdensome for the defendant to review the 
records than it is for either Sellick Equipment Limited or its’ [sic] coun- 
sel.” Sellick Brief at 11. The court similarly rejects Sellick’s bald asser- 


2For both Court #843 and court #911: Interrogatory No. 6 seeks identification of each document containing informa- 
tion relating to the bases of the allegations made in various paragraphs of Sellick’s complaint; Interrogatory No. 9 calls 
for the facts and the supporting documentation on which Sellick bases its contention that the imported merchandise 
was not correctly classified, as well as each item number under the TSUS that Sellick contends is the correct classifica- 
tion for the subject imports; Interrogatory No. 10 seeks to confirm whether Sellick contends that the merchandise is a 
car, truck, or bus, and the supporting documentation for this contention, if answered affirmatively; Interrogatory No. 
11 seeks identification of Sellick’s U.S. competitors that produce merchandise similar to Sellick’s imported merchan- 
dise; Interrogatory No. 14 calls for the identification of each document that comments on, or relates to, the use of 
the imported products in a sawmill, nursery, orchard, sod farm, poultry farm, factory, warehouse, or transportation 
terminal. 
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tion that the government’s interrogatories were, overbroad. Simply 
because an interrogatory is “somewhat vague and general is not itself 
justification for refusal to answer * * *.” Pressley v. Boehlke, 33 F-R.D. 
316, 317 (W. D.N.C. 1963). In sum, the court finds that the government’s 
first set of interrogatories do not seek work product, and are not overly 
broad or burdensome. 

Similarly, the court rejects Sellick’s objection that the government’s 
interrogatories need not be answered because they are contentious and 
seek a purely legal conclusion. Sellick Brief at 12, 19. First, the govern- 
ment’s interrogatories do not seek a purely legal conclusion; rather, 
they specifically ask for Sellick to provide the factual basis for the points 
alleged in Sellick’s complaints.? Furthermore inquiries which in part 
call for the application of law to fact can be most useful in narrowing and 
sharpening the issues; indeed, this is a major purpose of discovery. Div- 
ersified Prods. Corp. v. Sports Center Co., 42 FR.D. 3, 5 (D. Md. 1967). In 
sum, the court finds that Sellick’s objections to the government’s inter- 
rogatories are unjustified. 


B. Insufficiency of Sellick’s Response: 

As an initial matter, Sellick never filed an initial response for Court 
#911, although it did file a response for Court #843. The govern- 
ment notified Sellick that it still awaited responses to the interrogato- 
ries for Court #911. Sellick failed to offer even a simple explanation 
that it intended to Utilize its previously submitted responses for the 
Court #911 interrogatories. Nevertheless, an examination of Sellick’s 
answers that were designated as responsive to the interrogatories for 
Court #843 reveals that these answers, at least superficially, correspond 
to the model numbers listed in the complaint of Court #911. Five models 
were addressed by Court #911, and two of these models were addressed 
in Court #843. The court also notes that the interrogatories for #843 
are virtually identical to those for #911. Therefore, despite Sellick’s fail- 
ure to answer the government’s initial interrogatories for Court #911, 
and to correct the mislabelled court number of its answers, the court will 
not require Sellick to duplicate its answers already submitted for Court 
#843 in order to formally satisfy the government’s interrogatories for 
#911. 

More importantly, however, the court concludes that requiring Sellick 
to resubmit its answers would be meaningless because those answers 
are utterly unsatisfactory responses to the government’s interrogato- 
ries. USCIT Rule 37(a)(2) states that an evasive or incomplete answer 
shall be treated the same as a complete failure to answer. This court has 
held that “[a]n answer to an interrogatory must be responsive and com- 


3For example, defendant’s interrogatories state in pertinent part: 
nee to the plaintiff's contention that the imported merchandise in issue was not classified correctly, state the 
ollowing: 
a. each fact on which the plaintiff bases its contention, 
b. identity of each document on which the contention is based, * * *. 
Defendant's Interrogatories, In Court #843, No. 9(a), (b) (emphasis added); Defendant's interrogatory No. 9(a), (b) in 
Court #911 was phrased identically. 
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plete in itself, and should not refer to the pleadings, depositions, docu- 
ments, or other interrogatories.” NEC Am., Inc. v. United States, 10 CIT 
323, 325, 636 F Supp. 476, 479 (1986). Moreover, a party cannot answer 
one interrogatory simply by referring to another equally unresponsive 
answer. Martin v. Easton Publishing Co., 85 FR.D. 312, 315 (E.D. Pa. 
1980). Sellick has provided no legitimate explanation or objection for its 
failure to adequately respond to the government’s interrogatories. 
Therefore, the court orders Sellick to submit responsive answers to the 
government’s interrogatories for Court #911 in this consolidated 
action, specifically taking care to fully respond to Interrogatories Nos. 6, 
9, 10, and 14. 

Sellick argues that it has complied with USCIT Rules 33(c) and 34(b) 
in responding to the government’s interrogatories and requests for pro- 
duction of documents from Sellick’s business records. Sellick Brief at 
10-11. In particular, Sellick responded by stating that “[a]ny additional 
documents that may be in the possession of Plaintiff will be made avail- 
able at the office of Sellick Equipment Limited for inspection and/or 
copying at a mutually convenient date.” Supplemental Answers To 
Defendant’s First Interrogatories Directed To Plaintiff at 2. Sellick’s 
response is insufficient. A broad statement that the information sought 
is generally ascertainable from documents, and that those documents 
are available for inspection, is not a sufficient answer under Rule 33(c) 
Budget Rent-A-Car of Mo., Inc. v. Hertz Corp., 55 ER.D. 354 357 (W.D. 
Mo. 1972) (discussing Fed. R. Civ. P). It is an abuse of discovery proce- 
dures to merely direct the interrogating party to an undifferentiated 
mass of business records which can be deciphered only by one familiar 
with the records. Compagnie Fancaise D’Assurance Pour Le Commerce 
Exterieur v. Phillips Petroleum Co., 105 ER.D. 16, 44 (S.D.N.Y. 1984). It 
is absurd for Sellick to contend that it is equally burdensome for the gov- 
ernment to derive the information sought from Sellick’s records, when 
the government has no familiarity with Sellick’s records. See Sabel v. 
Mead Johnson and Co., 110 FR.D. 553, 556 (D. Mass. 1986). The govern- 
ment would be disadvantaged if it were required to blindly rammage 
through Sellick’s records. The government is entitled to know the fac- 
tual content of Sellick’s claims with a reasonable degree of precision. 
Martin, 85 FR.D. It 315. Sellick has only marginally cooperated with the 
government in identifying the relevant factual bases of its allegations* 
and has obstinately refused to produce or to specify the documentation 
from which the information may be located. Sellick’s behavior is simply 
unacceptable. 

Sellick further argues that it adequately responded “to numerous of 
the [government’s] interrogatories by producing and referring to busi- 
ness records produced in response to Interrogatory 2 and Interrogatory 
12. “ Sellick Brief at 11; see id. at 16, 18. Sellick’s response to Interroga- 
tory No. 2 refers to operator’s manuals and warranties for each model in 


4The court notes that Sellick did provide the names and addresses of its U.S. competitors as requested by the govern- 
ment in Interrogatory No 11. See Sellick Brief, Exhibit 3. 
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dispute. Sellick’s response to Interrogatory No. 12 refers to Sellick’s 
sales reports based on warranty registration for the period 1988 to 1989. 
Sellick asserts that the sales brochures describe the merchandise 
“in some detail.” Sellick Brief at 17. In this case, the court finds that 
some detail is not sufficient detail. Even a cursory examination of the 
operator’s manuals and warranties submitted by Sellick reveals that 
Sellick’s description of the documentation clearly is an inadequate 
response to the government’s discovery requests. Furthermore, Sel- 
lick’s Supplemental Answers To Defendant’s First Interrogatories 
Directed To Plaintiff merely repeat Sellick’s objections to the govern- 
ment’s interrogatories, and fail to provide any useful information. Sel- 
lick has given the government no clue as to where to find the requested 
information relevant to Sellick’s contentions among the voluminous 
documents already submitted. Sellick apparently fails to recognize that 
“civil trials in the federal courts no longer need be carried on in the 
dark.” Hickman v. Taylor, 329 U.S. 495, 501 (1947) The court, therefore, 
directs Sellick to be more forthcoming in its responses to the govern- 
ment’s interrogatories. 


CONCLUSION 


In sum, the court finds no justifiable basis for Sellick’s failure to pro- 
duce documents and failure to adequately answer the government’s 
interrogatories. Thus, for the reason stated above, the court orders Sel- 
lick to provide full and complete answers and to produce the documents 
in accordance with the terms of this court’s order. Failure to comply 
with the terms of this order will result in the imposition of appropriate 
sanctions. 

Pursuant to USCIT Rule 37(a)(3), ifthe motion to compel discovery is 
granted, the court, after opportunity for hearing, shall require the los- 
ing party to pay the moving party the reasonable expenses incurred in 
obtaining the order, unless the court finds that the opposition to the 
motion to compel was substantially justified or that other circum- 
stances make an award of expenses unjust. The operative principle of 
this rule is that the loser pays. Foxley Cattle Co. v. Grain Dealers Mut. 
Ins. Co., 142 ER.D. 677, 679 (S.D. Iowa 1992) (discussing Fed. R. Civ. P 
37(a)(4)); see 8 Charles A. Wright & Arthur R. Miller, 7 Federal Practice 
and Procedure § 2288 (1970 & Supp. 1994). “[T]he burden of persuasion 
is now on the losing party to avoid assessment of expenses and fees 
rather than, as formerly, on the winning party to obtain such an award.” 
8 Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure 
§ 1288, at 789 (1970). Therefore, the court orders that the government 
shall have fifteen days from the date of this Order to submit affidavits 
detailing its expenses incurred in obtaining this Order. The court fur- 
ther provides Sellick fifteen days from the date of this Order to show 
cause why the government should not be awarded its expenses. 
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TIE Communications, INC., PLAINTIFF v. UNITED States, U.S. Customs 
SERVICE, AND District Director, Customs District OFFICE, St. ALBANS, 
VERMONT, DEFENDANTS 


Court No. 91-04-00300 


[Held: Partial summary judgment for plaintiff. Defendants’ claims for lawful duties are 
barred by the statute of limitations. The matter is remanded for further findings and pro- 
ceedings regarding plaintiff's cross-claim for recission.] 


(Dated May 5, 1994) 


Skadden, Arps, Slate, Meagher & Flom (Rodney O. Thorson and Roger B. Banks) for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey. M. Telep and 
Vanessa P Sciarra), Anna Tretter, Office of Regional Counsel, United States Customs Ser- 
vice, of Counsel, for defendants. 


MEMORANDUM OPINION 


MuscravE, Judge: This matter is before the Court on cross motions for 
summary judgment. Plaintiff, TIE Communications (“TIE”), is a Cana- 
dian company that claimed duties exemptions for component telephone 
parts manufactured in the U.S., shipped overseas for assembly then 
returned to this country for sale. See Item 807.00, Tariff Schedules of 
the United States; 19 U.S.C. § 1202 (exemption for American Goods 
Returned). On July 11, 1986, a representative of TIE wrote Customs to 
acknowledge and apologize for errors in administering and complying 
with its 807.00 program from August 1984 to June 1986. 

Customs investigated TIE’s 807.00 program and bifurcated its assess- 
ments of duties and penalties in connection with the apparent violation 
of 19 U.S.C. 1592 (importations involving fraud or negligence), present- 
ing on June 21, 1990, its claims for entries which were within the five 
year statute of limitations and withholding claims for duties on the 
entries that were older and time-barred by the statute of limitations. 

The June 21, 1990 pre-penalty notice charged TIE with a violation of 
19 U.S.C. § 1592 with respect to its 807.00 program, demanding pay- 
ment of $179,238 in lost duties and $716,922 in penalties with respect to 
more that 40 entries during the period from September 11, 1985 to June 
1, 1986. The notice charged TIE with gross negligence as the level of cul- 
pability in failing to obtain verification from vendors “to absolutely 
determine” that the parts were of U.S. origin and for not having inven- 
tory controls to ensure that U.S. parts were segregated from foreign 
parts. The notice required a response within seven days citing provi- 
sions in Customs Regulations which authorize this shorter than normal 
(i.e., thirty days) notice period when the statute of limitations is about to 
run. 

TIE promptly paid the duties demanded and petitioned for cancella- 
tion and/or mitigation of the penalties on grounds, inter alia, that there 
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had been a prior disclosure by TIE of the circumstances of the violation 
in June 1986 pursuant to 19 U.S.C. § 1592(c)(4),! that the facts did not 
support gross negligence, that there was contributory Customs error 
dating back to 1985, and that it could not afford to pay the penalties. On 
July 26, 1990, Customs denied TIE’s petition but reduced the penalty to 
$448,076.00 on the basis that TIE had been cooperating, and permitted 
TIE to make the payments in twelve monthly installments without 
interest because of its poor financial condition. 

On December 7, 1990, after the 90-day time period for filing a protest 
to the Customs headquarters previous ruling denying TIE’s petition 
challenging the June 21, 1990 notice expired, the St. Albans Vermont 
District Office issued yet another notice to plaintiff demanding payment 
of $273,054.82 in additional duties (non-penalty) for separate violations 
under the 807.00 program for liquidated entries which were not 
included in the June 21, 1990 pre-penalty notice. Virtually all of these 
entries antedated the entries covered by the June 21, 1990 notice that 
had just been settled and for which Customs had represented that the 
statute of limitations was about to run. See Memorandum in Support of 
Plaintiffs Cross Motion for Summary Judgment at 6. 

On December 21, 1990 and January 4, 1991, TIE submitted petitions 
seeking to set aside the December 7, 1990 notices because they were 
time-barred by the five year statute of limitations applicable to 19 U.S.C. 
§ 1592. In addition, TIE alleges that it had understood that the prior 
agreement settled all penalty and non-penalty claims related to the 
807.00 program investigation. Otherwise, TIE might well have chal- 
lenged the original penalty assessments in court. See Nunes Affidavit, 
para. 6, Plaintiff's Cross Motion for Summary Judgment; Matthews Aff., 
para. 5, Plaintiff’s Cross Motion for Summary Judgment. On March 4, 
1991, TIE filed a protest incorporating the above-named petitions that 
challenged the duty demands included in the December 7, 1990 notices. 

On April 8, 1991, TIE and its related companies filed petitions for 
reorganization under Chapter 11 of the Federal Bankruptcy Act in the 
US. District Court for the District of Delaware. TIE informed Customs 
that an automatic stay was in force and stated that it could not pay any 
outstanding claims pending its reorganization. See Letter of TIE, April 
11, 1991. 

Meanwhile, TIE brought a complaint in this Court seeking dismissal 
of the December 7, 1990 duty demands as time barred, and requesting 
rescission of its $448,076.00 settlement agreement that resulted from 
the June 21, 1990 notice. The Customs Service claimed that the Court 
did not have jurisdiction under 28 U.S.C. 1581(a) because no decision 
had been rendered by the Service on TIE’s latest protest. The Court was 
persuaded by plaintiffs argument that Customs deliberately withheld 
decision on the protest to oust the Court jurisdiction, while manifestly 


ISection 1592(c)(4) substantially limits a party’s liability when that party discloses the circumstances of the violation 
before, or without knowledge of, the commencement of a formal investigation of such violation. In the case of gross 
negligence, the penalty may be limited to the amount of unpaid lawful duties with interest. 
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demonstrating its intention to deny plaintiffs protest all the same. Any 
further efforts at administrative exhaustion would have been frivolous, 
futile, and unavailing. Therefore, the Court asserted jurisdiction under 
28 U.S.C. 1581(i) and enjoined Customs from collecting from TIE’s bro- 
kers and sureties. See Preliminary Injunction (May 15, 1991). 

Subsequently, defendants filed for summary judgment on both counts 
in plaintiff's Complaint. Plaintiff filed a cross motion for summary judg- 
ment on those same two claims. 


DISCUSSION 


I. Summary Judgment: 

Summary Judgment is appropriate “if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any show, that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as a matter of 
law.” USCIT R. 56(d). A party who moves for judgment on the pleadings 
is deemed to admit all of the facts of the adversary’s pleadings while 
denying their sufficiency as a matter of law. U.S. v. ATAKA America, 
Inc.,___ CIT ___, Slip. Op. 93-112 at 6 (June 21, 1993), citing Super- 
scope, Inc. v. United States, 12 CIT 283, 285 (1988). All ambiguities 
should be resolved and all reasonable inferences should be drawn in 
favor of the non-moving party. Carter Footwear, Inc. v. United States, 
10 CIT 618, 621 (1986). The moving party has the burden of establishing 
that there is no triable issue of fact. Standard Commodities Import & 
Export v. United States, 9 CIT 609, 611 (1985). 

The Court will not grant summary judgment merely because both 
parties contend that there are no factual issues. Regarding the first 
issue, the Court finds that the facts are sufficiently settled to render a 
decision on the legal question of whether the Customs Service’s second 
duty claim is time barred. As for the second issue, regarding the propri- 
ety of rescinding the agreement between the parties settling the first 
duty claim by Customs, the Court finds that the facts are sufficiently in 
dispute to warrant denial of summary judgment. 


II. Statute of Limitations Regarding 19 U.S.C. 1592(d): 


As recited above, the parties recount consistent versions concerning 
the timing of the events surrounding the 807.00 entries and subsequent 
duty demands. As to the second set of demands, many of which were 
made more than five years from the date of entry, the parties seek a rul- 
ing on whether and if a statute of limitations has run to bar recovery of 
the non-penalty duty claims asserted in Customs’ December 7, 1990 
Notices. 

The question of whether there is a statute of limitations on the collec- 
tion of duties is a thorny one which has not been settled definitively in 
this Court. The general rule is that the United States is exempt from 
statutes of limitation unless Congress has expressly provided otherwise. 
United States v. Ataka America, Inc., Slip Op. 93-112 at 5 (June 21, 
1993), citing United States v. City of Palm Beach Gardens, 635 F.2d 337, 
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339 (5th Cir.), cert. denied, 454 U.S. 1081 (1981) and Guaranty Trust Co. 
v. United States, 304 U.S. 126 132-33 (1938); but see Lane v. United 
States, 633 F.2d 1384, 1387 (1980) (laches applicable against govern- 
ment when it asserts an equitable claim for liability). For the purposes 
of the discussion of this case, it is important to understand how the dif- 
ferent collection statutes interface and to distinguish between liquida- 
tion (fixing of the duty amount) and collection. The following is a brief 
overview of the statutes and procedures involved in liquidation and 
collection. 

The Court has jurisdiction over an action to recover a civil penalty 
under 19 U.S.C. § 1592? and to recover customs duties.? 19 U.S.C. 
§ 1505(b) provides that the appropriate customs officer shall collect 
duties but does not specify any time limit on that mandate. United 
States v. Ataka America, Inc., Slip Op. 93-112 at 5. 19 U.S.C. § 1504(a) 
provides to that any entry not liquidated within one year from certain 
operative events listed in subsections (1)-(3), including the date of 
entry, shall be deemed liquidated at the rate of duty asserted at the time 
of entry by the importer, his consignee, or agent. Liquidation is defined 
as “the final computation or ascertainment of duties or drawback accru- 
ing on an entry.” 19 C.FR. Part 159.1 (1993). 19 U.S.C. § 1514 provides 
that liquidation (i.e., assessment) of the duties is final, barring error 
(section 1520) or fraud (1521), unless a protest is filed within 90 days of 
the notice of liquidation or reliquidation. 

Even in the case of fraud under section 521, the customs officer is only 
entitled to reliquidate an entry within two years (exclusive of the time 
during which a protest is pending) after the date of liquidation or last 
reliquidation. It is worth noting that a reliquidation under this section is 
not a criminal or quasi criminal proceeding, nor does it seek to enforce a 
penalty or work a forfeiture; it is merely a reassessment, in view of prob- 
able cause to suspect fraud, of duties properly due, and, as such, is purely 
civil in nature. See Zucca v. U.S., 10 Ct. Cust. App. 133, 148 (1920). 

In contrast, penalties or forfeiture of property may be enforced upon a 
determination by Customs Service that merchandise was entered by 
means of false oral or written submissions or material omissions for up 
to five years.* See 19 U.S.C. § 1592(a); 19 U.S.C. § 1621 (1988) (penalties 
or forfeiture property may be enforced up to five years from discovery of 
fraud or the commission of negligent acts). In the case of fraud, the pun- 


298 US.C. § 1582(1). 
328 US.C. § 1582(3). 
4Section 1592(a) provides: 
§ 1592 Penalties for fraud, gross negligence, and negligence. 
(a) Prohibition.— 
(1) General rule.—Without regard to whether the United States is or may be deprived of all or a portion of any 
lawful duty thereby, no person, by fraud, gross negligence, or negligence— 
(A) may enter, introduce, or attempt to enter or introduce any merchandise into the commerce of the United 
States by means of— 
(i) any document, written or oral statement, or act which is material and false or 
(ii) any omission which is material, or 
(B) may aid or abet; any other person to violate subparagraph (A). 
19 US.C. § 1592(a). 
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ishment may not exceed the value of the merchandise.° For gross negli- 
gence, the penalty may not exceed the lesser of the value of the 
merchandise or four times the lawful duties, or, if the violation did not 
affect assessment, the penalty may not exceed forty percent of the value 
of the merchandise.® For negligence, the penalty may not exceed the 
lesser of the value of the merchandise or two times the lawful duties, or, 
if the violation did not affect assessment, the penalty may not exceed 
twenty percent of the value of the merchandise. 
The particular subsection of section 1592 at issue here states: 


(d) Deprivation of lawful duties.—Notwithstanding section 
1514 [liquidation final unless protested within 90 days] of this title, 
if the United States has been deprived of lawful duties as a result of 
a violation of subsection (a) of this Section, the appropriate customs 
officer shall require that such lawful duties be restored, whether or 
not a monetary penalty is assessed. 


19 U.S.C. § 1592(d); see also, 19 U.S.C. § 1592(a), note 4, supra. Subsec- 
tion (a) indicates that penalties may be assessed whether or not the law- 
ful duties were affected by the violation, whereas subsection (d) 
indicates that the lawful duties must be collected regardless of the dis- 
cretionary application of the penalty assessment Customs based its 
authority to collect lawful duties—even though the statute had run for 
penalty assessments—on this duality. 

The Court of Appeals for the Federal Circuit recognized this element 
of independence of section 1592(d) from section 1592(a) (and vice versa). 
See U.S. v. Blum, 6 Fed. Cir. (T) 183, 186, 858 F.2d 1556, 1568-69 (Fed. 
Cir. 1988). In Blum, the court, in reversing the United States Court of 
International Trade, held that the United States could collect duties 
from the importer of record and the surety, under section 1592(d) even 
though the importing Company was the sole perpetrator of a section 
1592(a) violation.® 

The government in this case has cited the Court of Appeals for the 
Federal Circuit’s proposition that subsections (a) and (d) are indepen- 
dent causes of action in an attempt to sever subsection (d) from the 
constraints of the five year statute of limitations that all parties agree 
applies to subsection (a). See 19 U.S.C. § 1621 Section 1621 limits 
actions to “recover any pecuniary penalty or forfeiture of property” to 
suits commenced within five years of discovery of fraud or within five 
years of the commission of a negligent or grossly negligent act. Since the 
Blum, court held that subsection (d) was independent and that it was 
not penalty provision,? the government contends section 1621 is not a 


519 US.C. § 1592(c)(1). 
619 USL. § 1592(c)(2). 
719 US.C. § 1592(c)(3). 


8The Court below had found that subsection (d) merely provides the United States with authority only to collect lost 
import duties using the administrative process, and that subsection (d) could not be invoked against parties innocent of 
a subsection (a) violation. U.S. v. Blum, 858 F.2d at 1569; see U.S. v. Blum, 11 CIT 316, 660 F. Supp. 975 (1987). 


Blum, 858 F.2d at 1569. 
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applicable to it. Customs also contends that subsection (d) duties are not 
a forfeiture, and thereby they do not satisfy either element, penalties or 
forfeitures, of section 1621. 

According to Customs’ analysis, once cut loose from the moorings of 
section 1621, subsection (d) is free to float, forever unencumbered by 
time, in one of the famous interstices of congressional legislation in this 
domain that Customs so deftly exploits. This is so because subsection (d) 
by its plain meaning does away with the normal method of freezing 
liability, the finality of liquidation within ninety days under section 
1514 in cases where no protest is filed.!® 

Plaintiff argues that section 1592 concerns “penalties.” Therefore, all 
subsections under 1592 fall squarely within the qualifying terminology 
of section 1621, “pecuniary penalty or forfeiture.” 

The Court notes that while section 1621 does not explicitly reference 
section 1592 by name, the parties agree it applies to the principle con- 
tent of section 1592, i.e., subsections (a)-(c), providing for penalties. It 
makes little sense that Congress would design a statute of limitations to 
apply to the title of a section and the first three subsections, while 
exempting the fourth subsection without clearly making a reference to 
that effect either in that fourth subsection or the operative statute of 
limitations, i.e., section 1621. Indeed, Congress did evidence contempla- 
tion of specific exceptions for subsection (d) when within its language 
Congress excluded the applicability of section 1514. The Court finds 
that on this basis alone Customs’ reading of the statutory scheme is 
strained. Customs is rewarded, under its heading, for waiting as long as 
possible to collect lawful duties where affirmative proof of validity of 
claims is required of the importer. By waiting thus, Customs can collect 
“easy money,” as evidence becomes stale, or strong-arm parties into 
expensive settlement agreements, as is alleged by TIE. 

The Court adds that section 1592(c)(5) provides for “forfeiture” to 
“protect the revenue” of the United States; a term identical to one quali- 
fying term in section 1621, “forfeiture.” Arguably, the Customs service 
could commence forfeiture proceedings under section 1592(c)(5) within 
five years to “preserve revenue” in the form of insufficiently paid or 
deposited lawful duties as a result of a violation of subsection (a) of 1592. 
See 19 U.S.C. § 1592(c)(5); 19 U.S.C. § 1621. Nothing in section 1621 
suggests that the forfeiture of property provision of section 1592 is lim- 
ited to forfeiture to satisfy penalty demands rather than duty demands 
or both. Therefore, despite Customs’ denials, the Court does find some 
overlap between section 1592 and section 1621 concerning the collec- 
tion of lawful duties when subsections (d) and (c)(5) of section 1592 are 
read together with section 1621. 

From this discussion arise several ambiguities which oblige an in pari 
materia reading of these statutes so that the legislature’s intention can 


10-This language in subsection (d) would appear to invalidate the characterization of the applicable time limitations 
in section IV of this Court’s opinion in United States v. Appendagez, Inc., 5 CIT 74, 81, 560 F. Supp. 50, 55 (1983) (stating 
that absent fraud under section 1521, section 1514 applies a time bar to actions not brought within 90 days of liquida- 
tion); see 19 U.S.C. 1592(d) (“Notwithstanding section 1514 of this title * * *.”). 
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be gathered from the whole of the enactments. The Court recapitulates 
that Congress, for whatever reason, did not place an apparent limit on 
the collection of lawful duties when it enacted 19 U.S.C. § 1505(b). Con- 
gress did, however, place very precise limits on liquidation. See e.g., sec- 
tions 1514, 1520, and 1521. Congress also placed clear limits, which the 
parties concede, on the collection of “penalties” or “forfeitures.” See 
19 U.S.C. 1621. The problem lies in that the various statutes simulta- 
neously overlap and leave gaps. At the same time, questions of collection 
have been confused with questions of liquidation. 

For example, section 1521 opens the 90 day window for reliquidation 
under section 1514 to two years from the date of liquidation or last liqui- 
dation if there is probable cause to suspect fraud. Section 1621 provides 
a five year window—whether from discovery of fraud or commission ofa 
negligent act—to add penalties for the fraud or negligence under section 
1592 to the lawful liquidated amount. Query whether it was intended 
that there be a two year statute on reliquidation for fraud and five year 
statute for the collection of penalties based on the same underlying 
wrongful act. 

The answer may lie, in part, in the distinction between civil fraud 
(1521) and criminal fraud. The Customs fraud statutory proscription is 
not penal. United States v. Jac Natori Co., Lid., ___ CIT ___, Slip Op. 
93-70 at 12 (May 12, 1993). “It is ‘rather to be regarded as remedial in 
* * * character, and intended to prevent fraud, suppress public wrong 
and promote the public good.’” Id., citing One Hundred and Twenty-five 
Baskets of Champagne v. United States, 70 U.S. 116, 121, 3 Wall. 114, 145 
(1865). In U.S. v. Godinez 922 F.2d 752, 755 (11th Cir. 1991), the court 
held that the liquidation statutes—1514, 1520, 1521—did not apply ina 
criminal prosecution for import fraud under 18 U.S.C. § 541, which is 
governed by a five year statute of limitations. 18 U.S.C. § 3283. The 
Court can only surmise that since section 1592 prosecutions are not 
criminal, the liquidation statutes do apply. 

Apparently, section 1521 operates to make the government whole 
upon discovery of fraud, whereas civil sanctions under section 1592 and 
criminal sanctions under 18 U.S.C. § 3283 function to punish the 
offender for the culpable act itself, regardless of out-of-pocket govern- 
ment losses. Yet this dichotomy does not solve the underlying inconsis- 
tency of holding importers accountable to defend liquidation for two 
years but holding the same importer on the same transaction account- 
able to defend a case for penalties for fraud or the lessor offenses of negli- 
gence for up to five years. 

Perhaps, it is equitable to establish a shorter time period in which 
Customs must settle on the bill amount (liquidation), while extending 
the period for collection of penalties or lawful duties once the bill 
amount is settled. Nonetheless, Congress is signaling the importers that 
they are only expected to defend against a fraud reliquidation for two 
years from discovery yet that they need be vigilant up to five years from 
discovery to defend against penalty assessments on the same underlying 
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acts. Section 1592 therefore, at least as far as fraud is concerned, sub- 
stantially limits the preclusive effect of the two year limitation in sec- 
tion 1521 from the perspective of a business, which is generally forward 
looking. 

The government’s line of analysis leads to a more glaring disparity. 
Subsection (d), by its language, clearly eliminates section 1514, the first 
of the above-noted liquidation provisions (§ 1514, § 1520, § 1521), 
whereas the second, relating to clerical errors is not relevant to fraud or 
negligence. Subsection (d) states “[nJlotwithstanding section 1514 
* * *” making no mention of section 1521. Thus, by elimination, the 
only liquidation limitation in left intact by the government’s analysis is 
that for the more serious offense, fraud. 

This logic turns the statutory intent of incremental punishment by 
the severity of the offense, as evidenced in section 1592(c), on its head. 
According to this logic, a company who knowingly commits fraud will 
have its liquidation (i.e., assessment) of lawful duties frozen by the fail- 
ure to act within two years by the Customs Service, whereas a company 
that is grossly negligent or merely negligent can have its liquidation for 
the purposes of assessing actual lawful duties reviewed and reassessed 
ad infinitum. This is a much more potent weapon in the Customs arse- 
nal than the penalty statute itself. To allow such arule, which is not stat- 
utorily authorized, is grossly unfair, against public policy, and an 
invitation for the government to bootstrap liquidation reviews by negli- 
gence allegations. Congress recognized the potential danger of this stat- 
utory interpretation by including a specific five year limitation on 
section 1592(d) actions in subsequent legislation signed December 8, 
1993, entitled the Customs Modernization Act.!4 

The very language of section 1592(d) prior to the new act does not 
read consistently with Customs’ interpretation, or its overly broad trite 
interpretation of Blum. After all, the predicate clause of subsection (d) 
requires a “violation of subsection (a).” In this, case, however, the par- 
ties have conceded that they are precluded from bringing an action 
based on a subsection (a) by the plain meaning of section 1621. That is, 
Customs’ complaint would not survive a motion to dismiss under 
USCIT R. 12(b)(5) because no witnesses may be called, no facts alleged 
and no subsection (a) violation established pursuant to the five year 
statute of limitations in section 1621. The alleged grossly negligent acts 
were committed, if at all, over five years from the date that the Customs 
Service asserted its claims. Therefore, there is no predicate for collect- 
ing subsection (d) duties, even if theoretically there were no limitation 
on their liquidation (i.e., “[nlotwithstanding section 1514”) or their 
collection (i.e., defendant’s reading is of section 1621). 


1 section 1621 now provides that “[n]o suit or action to recover any duty under section 592(d), 593A(d), or any pecu- 
niary penalty or forfeiture of property accruing is under the customs laws shall be instituted unless such suit or action 
is commenced within five years after the time when the alleged offense was discovered; except that—(1) in the case of 
an alleged violation of section 592 or 593A, no suit or action (including a suit or action for restoration of lawful duties 
under subsection (d) or such sections) may be instituted unless commenced within 5 years after the date of the alleged 
violation * * *.” 19 U.S.C. § 1621 (as amended by the Customs Modernization Act, 668 (December 8, 1993). 
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To the same effect, the language completing subsection (d), “* * * 
whether or not a monetary penalty is assessed,” cannot be read to mean 
“whether or not an action for penalties is time-barred.” There is a clear 
meaning contained within section 1592 for this clause. For example, 
under section 1592(b)(2), the Customs’ officer is permitted to mitigate, 
and presumably eliminate, the penalty despite the subsection (a) viola- 
tion. Similarly, the Customs officer is instructed to mitigate penalties, 
with no restriction on how low they are reduced, for prior disclosures 
under section 1592(c)(4). 

The Court finds that the true significance of subsection (d) is merely 
to contrast the discretion with which a Customs officer can mitigate a 
timely brought action on penalties against that officer’s lack of discre- 
tion to mitigate lawfully owed duties that are discerned as a result of the 
same timely brought action for “[p]Jenalties for fraud, gross negligence, 
and negligence.” See Title of 19 U.S.C. § 1592. This result is fair and just 
and sound public policy, in addition to being consistent with the statu- 
tory scheme. It is self-evident that all of the public policy reasons for 
placing statutes of limitations on violations, the establishment of which 
depend on subtle questions of proof, are as compelling in limiting the 
government’s ability to recalculate (i.e., reliquidate) original duty 
assessments which were paid in full, as they are in limiting the govern- 
ment’s ability to collect those duties after five years of neglect. TIE’s sit- 
uation exemplifies these principles. TIE disclosed problems related to 
its 807.00 program, paid supplemental duties in full at the time of those 
discussions and reassessments. Meanwhile, TIE terminated its 807.00 
program in 1986; TIE’s New Jersey factory closed down; and TIE 
slipped into bankruptcy. TIE’s experience is not an unusual course of 
event for a transborder enterprise over the span of five years. It makes 
no sense, as a public policy matter, to hold a company accountable to 
prove, more than five years after the fact, what was not contested by 
Customs at the time of importation. Section 1505(b) is undisturbed by 
this ruling because until Congress instructs otherwise, Customs is free 
to collect from TIE all unpaid lawfully liquidated or reliquidated duties 
(settled duty amounts) from the period of liquidation at any time in the 
future.!2 

The Court of Appeals for the Federal Circuit’s decision in Blum was 
based on the sound principle that the sureties may not escape liability 
for the wrongful acts if the parties whose shoes they agreed to fill. The 
culpable company in Blum did violate to 19 U.S.C. § 1592(a); therefore 
subsection (d) was triggered by its terms. If the culpable company was 
not in a position to satisfy its section 1592(d) obligation to Customs, 
then it naturally fell upon the sureties to assume that obligation— 
whether or not the sureties violated subsection (a) themselves. That is 
the essence of the Blum holding. The Blum court “did not and has not 


121, fact, as noted earlier, Congress has recently instructed otherwise, by amending section 1621. The Court need not 
address the retroactivity of the Customs amendments because the Court finds a limitation leading to the same result 
based on the law as it existed at the initiation of this suit in this particular case. 
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intimated what period of limitation, if any, applies * * *” to subsection 
155 2(d). Jac Natori, at 15. 

Subsection (a) and (d) are indeed not so dependant as to frustrate the 
very essence of suretyship. Neither, however, is subsection (d) so inde- 
pendent that it should be written entirely out of the statutory scheme 
surrounding it. 

As the Blum court held, “(t]he plain language of subsection (d) pro- 
vides for recovery of lost import duties resulting from a violation of sub- 
section (a).” Blum, 858 F.2d at 1569. The crucial distinction between 
Blum and this case is that unlike Blum, there was no violation of subsec- 
tion (a) by anyone at any time regarding entries over five years old. The 
government has indeed conceded that it is precluded from bringing suit 
on such actions. Thus, applying the court’s holding in Blum, if there is 
no violation of subsection (a), no recovery of lost import duties based on 
that violation may result. See id. 

The government’s unrelenting assault with inapposite case law was 
sufficiently settled in this Court’s prior ruling in this matter. See Tie 
Communications v. United States, Slip Op. 92-210 (November 25, 
1992). There is, however, a more recent decision in this Court that mer- 
its discussion. After briefing in this case and after the issuance of Slip 
Op. 92-210, the Court had another opportunity to address the relation- 
ship between section 1521, 1621 and 1592(d). See Jac Natori, Slip Op. 
93-70 (cited supra). 

In that case defendant moved to dismiss the government’s duty claim 
in part based on the contention that plaintiff's duty claim became stale 
as of two years after the date of discovery of the alleged fraud. The Court 
observed the inappropriateness of this contention, as it seemingly Con- 
fused section 1521 with the discovery rule of section 1621: “The former 
delimits the liquidator while the latter restricts the seeking of relief in 
court.” Jd. at 14. 

The Court in Jac Natori held further that “section 1592(d) applies, 
notwithstanding 1514’s conclusive finality, for its purpose is not liquida- 
tion but restoration of lawful duties. Id. at 15-16, citing United States v. 
Ross 6 CIT at 271, n.1, 547 FSupp. at 1068 n.1 (1983), and Customs Pro- 
cedural Reform Act of 1977: Hearings on H.R. 8149 and H.R. 8222 
Before the Subcomm. on Trade of the House Comm. on Ways and Means, 
95th Cong., 1st Sess. 46, 57-58 (1977) (statement of Hon. Robert E. Cha- 
sen, Comm’r of Customs: “We interpret the subsection as allowing the 
government to collect all duties * * * even though liquidation of the 
entries would have become ‘final’ and not subject to challenge or reliqui- 
dation under any other provision of law”) (other citations omitted). The 
Jac Natori Court concluded that defendant had not successfully pleaded 
that section 1521 limited collection of duties under section 1592(d) and 
that, in contrast to the presentations made before that Court, statutes of 
limitations on the actions of the sovereign must be clear to be enforce- 
able. Id. at 16, citing E.I. DuPont de Nemours Co. v. Davis 264 U.S. 456, 
462 (1924), and cases cited therein. 





76 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 21, MAY 25, 1994 


As discussed above, the Court need not, for me determination of this 
case, find a statute of limitations on Customs’ ability to collect lawful 
duties. Customs is, however, by the plain language of section 1592(d), 
precluded from reliquidating the amount of those lawful duties not- 
withstanding the exception to section 1514 because Customs cannot 
and may not establish the predicate violation of subsection (a) to entitle 
it to such reliquidation. Since TIE Communications has already 
tendered the lawful duties as of the time of entry, that is the end of the 
matter. 

Customs’ protestations to the contrary are somewhat disingenuous in 
light of the full text of Commissioner of Customs’ statement to Con- 
gress, omitted in the quoted material in Jac Natori: “We interpret the 
subsection as allowing the government to collect all duties (not pre- 
viously collected) arising out of the discovery of a section 592 violation 
(whether or not a monetary penalty is assessed), limited only by the five- 
year statute of limitations * * *.” Customs Procedural Reform Act of 
1977: Hearings on H.R. 8149 and H.R. 8222 before the Subcomm. on 
Trade of the House Comm. on Ways and Means, 95th Cong., 1st Sess. 46, 
57-58 (1977) (statement of Hon. Robert E. Chasen, Comm’r of Cus- 
toms) (emphasis supplied by the Court). Customs remained constant in 
its interpretation of Section 1592(d) until well after its enactment: 


[A] demand shall not be made for recovery of lawful duties if the 

violation * * * was due to gross negligence or negligence and if the 

demand would be issued 5 years or more after the violation * * *. 
United States Customs Service Policies & Procedures Manual, No. 
4400-09 Supplement (Sept. 17, 1982). 

The Court concludes, based on the above findings of law and the par- 
ties’ submissions and argumentation, that TIE is entitled to summary 
judgment on all claims for lawful duties made by the Customs Service 
that exceed five years in age. Those claims are time-barred by a plain 
reading of the predicate language contained in 19 U.S.C. § 1592(d) as 
limited by 19 U.S.C. § 1621. Accord, U.S. v. RCA Corp., Consumer Elec- 
tronics Division, 5 IRTD 1807, 1810, No. IP 80-933-C, U.S. Dist. S.D. 
Indiana (Indianapolis Division) (Dec. 16, 1983). As such, it is unneces- 
sary to rule on whether the newly enacted five year statute of limitations 
on section 1592(d) applies retroactively to claims that accrued before 
the enactment. 


Ill. Plaintiff's Claim for Rescission of Settlement Agreement: 

As noted above, plaintiff claims that it was fraudulently induced into 
settling its liability regarding the initial notice of claim issued by the 
Customs Service on June, 21, 1990. Plaintiff asks the Court to rescind 
that agreement. Defendants, in their Motion for Summary Judgment, 
counter the United States Court of International Trade does not have 
jurisdiction over this claim. Defendants’ motio:. is denied. Plaintiff's 
motion is denied as well. 

As stated earlier, The Court asserted jurisdiction over this case based 
on the constructive denial of TIE’s protest, pursuant to 28 U.S.C. 
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§ 1581(a) and § 1518(i). Similarly, this Court has plenary power to 
review penalty assessments pursuant to 19 U.S.C. § 1592(e). Defen- 
dants’ claim that TIE’s second count should be dismissed because TIE 
has alleged a tort claim (i.e., fraud) which is specifically excluded from 
the torts to which the government has waived sovereign immunity 
under the Federal Torts Claims Act. Just because TIE may not bring an 
action under the Federal Torts Claims Act does not mean this Court may 
not review the be savior of the Customs Service in its administration of 
the Customs laws—for that is the essence of this court’s special jurisdic- 
tion in this domain. 

Defendants’ alternative position that TIE’ second count claim is akin 
to an action for breach of contract that can only be properly heard in the 
United States Claims Court is equally unavailing. See Tucker Act, 
28 U.S.C. § 1491. Query whether, according to this analysis, all claims by 
sureties based upon a Customs bond should now be transferred to the 
United States Claims Court. It is difficult to discern exactly what would 
be left for the United States Court of International Trade if the Customs 
Service were permitted to re-frame every issue of collection of duties and 
penalties under the Customs laws as a common law dispute for the dis- 
trict courts. 

The Court cannot conclude, however, from the various submissions 
and affidavits of the parties that there is no factual dispute between 
them regarding the circumstances of TIE’s inducement to settle the 
first series of claims. 

Therefore, defendants’ motion to dismiss the second count for lack of 
jurisdiction is denied. Plaintiff's cross motion for summary judgment 
rescinding the settlement agreement is likewise denied. The matter of 
plaintiff's second count shall therefore become the subject of a schedul- 
ing order indicating any further discovery and setting a date agreeable 
to the parties for trial. If the parties cannot agree, the Court will set a 
date for trial pursuant to a scheduling conference to be held no later 
than thirty days from the date of this opinion. 
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OPINION 


MuscraVE, Judge: In this action, plaintiffs Sharp Corporation and 
Sharp Electronics Corporation (collectively “Sharp”) challenge the 
final results of the administrative review of antidumping findings 
announced by the International Trade Administration, U.S. Depart- 
ment of Commerce (“ITA” the “Department” or “Commerce”): Televi- 
sion Receivers, Monochrome and Color, from Japan; Final Results of 
Antidumping Duty Administrative Review, 56 Fed. Reg. 37,078 (Aug. 2, 
1991) (the “Final Results”). The Final Results cover one manufacturer/ 
exporter of the subject merchandise, Sharp, for the eighth review period 
(March 1, 1986 through February 28, 1987) and the tenth review period 
(March 1, 1988 through February 28, 1989). Commerce found dumping 
margins for Sharp of 20.94% for the eighth period and 30.76% for the 
tenth review period. Sharp has moved for partial judgment on the 
agency record with respect to the treatment of the expenses of moving 
television receivers from Sharp Corporation’s factory in Japan to Sharp 
Electronics Corporation’s U.S. warehouse in calculating exporter’s 
sales price (“ESP”). 


Backcrounp! 


Sharp Corporation, the manufacturer of the merchandise, made sales 
during the eighth and tenth review periods to Sharp Electronics Corpo- 
ration, a wholly-owned subsidiary of Sharp Corporation, which acted as 
the US. distributor for Sharp Corporation. PR. Document No. 8 at A-10 
to A-11, A-13, A-17; PR. Document No. 9 at A-10 to A-11, A-13, A-17. 
The merchandise sold by Sharp Corporation to Sharp Electronics Cor- 
poration was shipped from Sharp Corporation’s factory in Japan to 
Sharp Electronics Corporation’s U.S. warehouse. PR. Document No. 8 


IThe Court quotes without attribution the uncontroverted facts in the record. Citations to documents contained in 
the public record of this administration review are designated “PR.” Citations to documents contained in the confiden- 
tial record of this administrative review are designated “C.R.” 
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at A-17, C-32, C-34; PR. Documentation No. 9 at A-17, C-31, C-33 to 
C-34. Sharp Electronics Corporation then sold the subject merchandise 
to unrelated customers in the U.S. and shipped the subject merchandise 
directly to those customers. PR. Document No. 8 at A-13, A-17, C-29, 
C-31, C-32, C-34; PR. Document No. 9 at A-13, A-17, C-31, C-34. 

In calculating United States price (“USP”), Commerce treated these 
sales as ESP transactions, as defined in 19 U.S.C. § 1677a(c) (1988),? 
and based ESP upon the prices charged by Sharp Electronics Corpora- 
tion to the unrelated customers. Final Results, 56 Fed. Reg. at 37,080. In 
determining this calculation, commerce made two types of adjustments 
to the prices charged by Sharp Electronics Corporation to unrelated cus- 
tomers. First, Commerce made several additions and deductions under 
19 U.S.C. § 1677a(d)(1988).? See Television Receivers, Monochrome and 
Color, from Japan; Preliminary Results of Antidumping Duty Adminis- 
trative Review, 56 Fed. Reg. 26,061, 26,062 (the “Preliminary Results”). 
One of the deductions which Commerce made under 19 U.S.C. 
§ 1677a(d) was for the expenses of moving the merchandise from Sharp 
Corporation’s factory in Japan to Sharp Electronics Corporation’s U.S. 
warehouse. See 19 U.S.C. § 1677a(d)(2)(A); Preliminary Results, 56 Fed. 
Reg. at 26,062; Final Results, 56 Fed. Reg. at 37,080. Furthermore, 
pursuant to 19 U.S.C. § 1677a(e)(1988),* Commerce made additional 
adjustments for ESP sales, including deductions for U.S. indirect selling 
expenses. Preliminary Results, 56 Fed Reg. at 26,062. 

Sharp argues, in the comments upon the Preliminary Results that 
Commerce erroneously deducted the expenses of moving the merchan- 
dise from Sharp Corporation’s factory in Japan to Sharp Electronics 
Corporation’s U.S. warehouse as “movement expenses” pursuant to 


2(e) Exporter’s sales price.—For purposes of this section, the term “exporter’s sales price” means the price at 
which merchandise is sold or agreed to be sold in the United States, before or after the time of importation, by or for the 
account of the exporter * * *. 

3(a) Adjustments to purchase price and exporter’s sales price.—The purchase price and the exporter’s sales 
price shall be adjusted by being— 

(1) increased by— 

(A) when not included in such price, the cost of all containers and coverings and all other costs, charges, and 
expenses incident to placing the merchandise in condition, packed ready for shipment to the United States, 

(B) the amount of any import duties imposed by the country of exportation which have been rebated, or which 
have not been collected, by reason of the exportation of the merchandise to the United States; 

(C) the amount of any taxes imposed in the country of exportation directly upon the exported merchandise or 
components thereof, which have been rebated, or which have not been collected, by reason of the exportation of the 
merchandise to the United States, but only to the extent that such taxes are added to or included in the price of 
such or similar merchandise when sold in the country of exportation; and 

(D) the amount of any countervailing duty imposed on the merchandise under part I of this subtitle or section 
1303 of this title to offset an export subsidy, a 

(2) reduced by— 

(A) except as provided in paragraph (1)(D), the amount, if any, included in such price, attributed to any addi- 
tional costs, charges, and expenses, and United States import duties, incident to bringing the merchandise from 
the place of shipment in the country of exportation to the place of delivery in the United States; and 

(B) the amount, if included in such price, of any export tax, duty, or other charge imposed by the country of 
exportation on the exportation of the merchandise to the United States other than an export tax, duty, or other 
charge described in section 1677(6)(C) of this title. 


4(e) Additional adjustments to exporter’s sales price.—For purposes of this section, the exporter’s sales price 
shall also be adjusted by being reduced by the amount, if any, of— 

(1) commissions for selling in the United States the particular merchandise under consideration, 

(2) expenses generally incurred by or for, the account of the exporter in the United States in selling identical or 
substantially identical merchandise, and 

(3) any increased value, including additional material and labor, resulting from a process of manufacture or 
assembly performed on the impo’ Merchandise after the importation of the merchandise and before its sale toa 
person who is not the exporter of the merchandise. 
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19 U.S.C. § 1677a(d)(2)(A) for the ESP sales. Instead, Sharp argues that 
Commerce should have treated these expenses as “indirect selling 
expenses,” pursuant to 19 U.S.C. § 1677a(e)(2) so that they could be 
included in the ESP offset “cap” defined in 19 C.FR. § 353.56(b)(2).° See 
Comments of Sharp Corporation and Sharp Electronics Corporation on 
Preliminary Results, dated July 8 1991, PR. Document No. 30. 

In the Final Results, Commerce rejected Sharp’s argument, stating 
that it deducted the U.S. expenses at issue as movement expenses 
because the statute provides that USP must be reduced by the amount 
included in the price attributable to any movement charges. 19 U.S.C. 
§ 1677a(d)(2)(A). Further, Commerce considered charges incident to 
transporting merchandise from the place of shipment in the country of 
exportation to the place of delivery in the United States to be movement 
expenses, not indirect selling expenses. Final Results, 56 Fed. Reg. at 
37,080. 

Sharp complains that as a result its ESP offset cap was set too low, 
thus limiting the amount of home market indirect expenses that were 
deduced in determining foreign market value (“FMV”). As a conse- 
quence, Sharp argues, that the dumping margins were artificially 
inflated. Plaintiffs’ Memorandum, at 2. 


STANDARD OF REVIEW 


In reviewing injury, antidumping, and countervailing duty investiga- 
tions and determinations, this Court must hold unlawful any deter- 
mination unsupported by substantial evidence on the record or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). 
Substantial evidence “means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938)). Moreover, the 
Court may not substitute its judgment for that of the agency when the 
choice is between two fairly conflicting views, even though the Court 
would justifiably have made a different choice had the matter been 
before it de novo. See America Spring Wire Corp. v. United States, 8 CIT 
20, 22, 590 F. Supp. 1273, 1276 (1984) (citing Universal Camera, 340 
U.S. at 488), aff'd sub nom., Armco, Inc. v. United States, 760 F.2d 249 
(Fed. Cir. 1985). 

Substantial evidence supporting an agency determination must be 
based on the whole record. See Universal Camera Corp., 340 U.S. 474, 
488 (1951). The “whole record” means that the Court must consider 
both sides of the record. It is not sufficient to examine merely the evi- 
dence that sustains the agency’s conclusion. Jd. In other words, it is not 
enough that the evidence supporting the agency decision is “substan- 
tial” when considered by itself. The substantiality of evidence must take 
into account whatever in the record fairly detracts from its weight. Uni- 
versal Camera Corp., 340 U.S. at 478, 488. 


5See page seven of this opinion for the relevant language of 19 C.F.R. § 353.56. 
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DISCUSSION 


Commerce is required to reduce the USP by any expenses “incident to 
bring in is the merchandise from the place of shipment in the country of 
exportation to the place of delivery in the United States * * *.” 19 U.S.C. 
§ 1677a(d)(2)(A). No corresponding provision exists with regard to 
FMV. Under 19 U.S.C. § 1677b(a)(4)(B), the FMV may, however, be 
adjusted for “other differences in the circumstances of sale.” Com- 
merce’s implementing regulation requires in general a direct relation- 
ship between the expense and the particular sale at issue before the 
FMV may be adjusted. 19 C.FR. § 353.56(a).® 

Sharp argues that Commerce should have treated the U.S. movement 
expenses as indirect selling expenses pursuant to 19 U.S.C. § 1677a(e). 
Plaintiffs’ Memorandum, at 2 et seq. Sharp asserts that Commerce has 
long considered presale movement expenses in the home market to be 
indirect selling expenses, subject to deduction from FMV only as part of 
the ESP offset in accordance with 19 C.FR. § 353.56(b)(2). Id. at 16. 
Sharp argues that this principle was first upheld by this Court in, Silver 
Reed America v. United States, 7 CIT 23, 581 F. Supp. 1290 (1984), rev’d 
on other grounds sub nom. Consume or Prods. Div., SMC Corp. v. Silver 
Reed America, Inc., 753 F.2d 1033 (Fed. Cir. 1985) (“Silver Reed”). Id. In 
Silver Reed, this Court approved Commerce’s rationale for treating 
presale movement charges as indirect selling expenses: 


[T]here is a valid distinction between the cost of delivering mer- 
chandise to the manufacturer’s central warehouse for storage pend- 
ing sale and the cost incurred in the delivery of sold merchandise to 
a shipping warehouse * **. In the former case, the delivery 
expenses are general overhead costs unrelated to any particular 
sales, while in the latter situation the costs are directly related to 
the particular sales for export. 


7 CIT at 35, 581 F. Supp. at 1299 (emphasis added). Further, plaintiffs 
cite to two recent determinations where Commerce characterized home 
market presale movement expenses as indirect expenses. See Portable 
Electric Typewriters From Japan; Final Results of Antidumping Duty 
Administrative Review, 56 Fed. Reg. 14,072, 14,076 (April 5, 1991); 
Color Television Receivers From the Republic of Korea; Final Results of 
Antidumping Administrative Review, 56 Fed. Reg. 12,701, 12,705 
(March 27 1991). 


6s 353.56 Differences in circumstances of sale. 


(a) In general. (1) In calculating foreign market value, the Secretary will make a reasonable allowance for a bona 
fide difference in the circumstances of the sales compared if the Secretary is satisfied that the amount of any price 
differential is wholly or partly due to such difference. In general, the Secretary will limit allowances to those cir- 
cumstances which bear a direct relationship to the sales compared. 

(2) Differences in circumstances of salt for which the Secretary will make reasonable allowances normally are 
those involving differences in commissions, credit terms, guarantees, warranties, technical assistance, and servic- 
ing. The Secretary also will make reasonable allowances for differences in selling costs (such as advertising) 
incurred by the producer or reseller but normally only to the extent that such costs are assumed by the producer or 
reseller on behalf of the purchaser from * * *. 

* * * * * x 


(b) Special rule. (1) Notwithstanding paragraph (a), the Secretary normally will make * * * 

(2) In comparisons with exporter’s sale price, the Secretary will make a reasonable deduction from foreign mar- 
ket value for all expenses, other than those described in paragraph (a)(1) or (a)(2), incurred in selling such or simi- 
lar merchandise up to the amount of the expenses, other that those described in paragraph (a)(1) or (a)(2), incurred 
in selling the merchandise. 





82 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 21, MAY 25, 1994 


Accordingly, Sharp argues that “fairness” requires treatment of the 
U.S. movement expenses as indirect selling expenses because Com- 
merce has treated home market movement expenses as indirect selling 
expenses. Plaintiffs’ Memorandum, at 21 et seq. Further, Sharp argues 
that the Court of Appeals for the Federal Circuit has upheld the validity 
of 19 C.ER. § 353.56(b)(2) as a reasonable expression of fair price-to- 
price comparisons. “[The antidumping statute] expressly requires a fair 
comparison.” Smith Corona Group v. United States, 713 F.2d 1568, 1578 
(Fed. Cir. 1983) (“Smith Corona”) cert. denied, 465 U.S. 1022 (1984); See 
Silver Reed, supra, 753 F.2d at 1038 (upholding validity of offset cap, and 
noting that Commerce “perceived an unfairness in the literal applica- 
tion of the statute and undertook to remedy the situation.”). Plaintiffs’ 
Memorandum, at 22. 

Regardless of how Commerce treated home market presale move- 
ment expenses in this case, Commerce argues that its treatment U.S. 
movement expenses is in accordance with the statute and administra- 
tive practice. Commerce asserts that it has been its practice to deduct 
U.S. movement expenses from PP (“purchase price”) and ASP pursuant 
to 19 U.S.C. § 1677a(d)(2). Defendant’s Memorandum, at 9-10; See, e.g., 
Television Receivers, Monochrome and Color, From Japan; Final 
Results of Antidumping Duty Administrative Reviews, 55 Fed. Reg. 
35,916, 35,920 (Sept. 4, 1990); Television Receivers, Monochrome and 
Color, From Japan; Final Results of Antidumping Duty Administrative 
Review, 56 Fed Reg. 16,069, 16,070 (April 19, 1991); Final Results of 
Antidumping Duty Administrative Review: Photo Albums and Filler 
Pages From Hong Kong, 56 Fed. Reg. 19,342, 19,343 (April 26, 1991). 

Commerce argues that in the statutory scheme, Congress provided in 
19 U.S.C. § 1677a(d) for various adjustments that are to be made to both 
PP and ASP In contrast, in 19 U.S.C. § 1677a(e), Congress provided for 
different adjustments that are to be made to ESP only. As a result, Com- 
merce argues that it properly construed the statutory scheme as not per- 
mitting it to make an adjustment to ESP pursuant to 19 U.S.C. 
§ 1677a(e) for an expense for which an adjustment is specifically pro- 
vided in 19 U.S.C. § 1677a(d) for both PP and ESP. Defendant’s Memo- 
randum, at 11-12. 

With respect to Sharp’s “fairness” argument, Commerce argues that 
this Court has previously held that fairness does not require Commerce 
to make the same adjustments to FMV as it makes to USP. Daewoo Elec- 
tronics Co., Ltd. v. United States, 13 CIT 253 274, 712 F. Supp. 931, 950 
(1991). Defendants’ Memorandum, at 13. 

Finally, Commerce argues that in any event, the ESP offset was estab- 
lished by the Treasury Department in order to redress a perceived 
unfairness in comparing ESP from which indirect selling expenses had 
been stripped, with FMV, which included indirect selling expenses. Id. at 
12. Commerce asserts that it continued the practice of providing for an 
ESP offset by promulgating 19 C.FR. § 353.15(d), at present 19 C.ER. 
§ 353.56(b)(2). Id.; See Smith Corona, 713 F.2d at 1577. Commerce 
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argues that it has interpreted this regulation as addressing only indirect 
selling expenses which are deductible from ESP pursuant to 19 U.S.C. 
§ 1677a(e). Id.; See, e.g., Television Receiving Sets, Monochrome and 
Color, From Japan; Final Results of Administrative Review of Anti- 
dumping Finding, 46 Fed. Reg. 30,163, 30,164 (June 5, 1981). Since the 
intent of the ESP offset is to redress a perceived unfairness resulting 
from the deduction from ESP of in direct selling expenses required by 
19 U.S.C. § 1617a(e), Commerce argues that the offset is not intended to 
apply to expenses for which Congress has required adjustments to be 
made in 19 U.S.C. § 1677a(d) for both PP and ESP Id.; See also Smith 
Corona, 713 F.2d at 1577 & n.29 (stating that expenses which are 
deducted pursuant to 19 U.S.C. § 1677a(d) are “direct expenses”). 

In reviewing Commerce’s methodology in the instant case, the Court 
must discern whether Commerce has correctly applied the adjustment 
provisions of the statute and the regulation. The Court will uphold Com- 
merce’s interpretation if it is reasonable and within the context of the 
statutory purpose. See American Lamb Co. v. United States, 785 F.2d 
994, 1001 (Fed. Cir. 1986). 

This Court is unpersuaded by Sharp’s arguments. Sharp’s position 
ignores the purposes of the antidumping statute and Commerce’s prac- 
tice, one of which is to derive a FMV and a USP at acomparable point in 
the stream of commerce. 19 U.S.C. § 1671a(d)-(e), 1677b(a). See Smith- 
Corona, supra. This practice is reasonably calculated to eliminate dis- 
tortions in USP and FMV by virtue of their different treatment under 
the statute and the regulations. 

In Zenith Electronics Corporation v. United Slates, 988 F.2d 1573, 
1582 (Fed. Cir. 1993), reh’g, en banc, denied, 193 U.S. App. LEXIS 10358 
(Fed. Cir. Apr. 29, 1991), the Federal Circuit emphasized that the Smith- 
Corona decision is not applicable in situations where the trade statutes 
expressly provide a more specific treatment of the issue. The Court con- 
cludes that since the antidumping duty statute is silent with regard to 
the disparity created between FMV and USP with respect to movement 
expenses, Smith-Corona is applicable. 

In the case at bar, Sharp has not sufficiently established its statutory 
authority for its proposed methodology. Furthermore, Sharp has not 
argued that its U.S. movement expenses are not covered by the language 
of 19 U.S.C. § 1677(d). Commerce’s determination that in order to 
obtain an “apples to apples” comparison, it must deduct expenses for 
moving television receivers from Sharp Corporation’s factors in Japan 
to Sharp Electronics Corporation’s U.S. warehouse from the ESP pur- 
suant to 19 U.S.C. § 1677a(d)(2)(A) was reasonable. It is well-estab- 
lished that an agency’s reasonable interpretation and application of the 
statutory and regulatory scheme are entitled to deference. See, e.g., 
Ipsco, Inc. v. United States, 965 F.2d 1056, 1061-62 (Fed Cir. 1991). Com- 
merce’s interpretation and application of the statutory and regulatory 
scheme with respect to Sharp’s U.S. movement expenses is thus sup- 
ported by substantial evidence and is in accordance with law. 
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CONCLUSION 


For the foregoing reasons, plaintiffs’ motion for partial judgment 
upon the agency record is denied and the contested Final Results of the 
administrative review are sustained. 


(Slip Op. 94-74) 


CERAMICA REGIOMONTANA, S.A., CERAMICAS Y Pisos INDUSTRIALES DE 
Cuuiacan, S.A. DE C.V, AND INDUSTRIAS INTERCONTINENTAL, S.A., 
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[Held: Plaintiffs’ Count One, challenging the ITA’s determination to impose counter- 
vailing duties on ceramic tile imported after April 23, 1985 without an injury determina- 
tion is denied; the case is remanded for recalculation of country-wide countervailing duty 
in accordance with Ipsco v. United States.] 
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OPINION 


MuscraveE, Judge: Plaintiffs Ceramica Regiomontana (“Ceramica”) 
Ceramicas Y Pisos Industriales de Caliacan, S.A. de C.V. (“Caliacan”) 
and Industrias Intercontinental (“Intercontinental”) challenge the 
final results of an administrative review of countervailing findings 
announced by the International Trade Administration, U.S. Depart- 
ment of Commerce (“I'TA” the “Department” or “Commerce” ): Ceramic 
Tile From Mexico; Final Results of Countervailing Duty Administrative 
Review, 54 Fed. Reg. 19,930 (May 9, 1989). The review covers shipments 
imported during the period January 1, 1986 to December 31, 1986. 


BACKGROUND 


On May 10, 1982, Commerce published an countervailing duty order 
on ceramic tile from Mexico. Final Affirmative Countervailing Duty 
Determination; Ceramic Tile From Mexico and Countervailing Duty 
Order, 47 Fed. Reg. 20,012 (May 10, 1982). The countervailing duty 
order was issued under the authority of 19 U.S.C. § 1303(a)(1), absent a 
material injury determination by Commerce, as Mexico was not at that 
time a “country under the Agreement” within the meaning of 19 U.S.C. 
§ 1671(b). 

On April 23, 1985, Mexico and the United States signed the Under- 
standing between the United States and Mexico Regarding Subsidies 
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and Countervailing duties (“Understanding”). Paragraph 14 of the 
Understanding required the designation of Mexico as a “country under 
the Agreement.” Accordingly, on April 30, 1985 the Office of the United 
States Trade Representative published a notice stating that, in accor- 
dance with 19 U.S.C. § 1671(b), as of April 23, 1985, Mexico was a “coun- 
try under the Agreement.” Determination Regarding the Application 
of Certain International Agreements, 50 Fed Reg. 18,335, 18,335-36 
(1985). 

On June 29, 1988, Commerce initiated an administrative review of 
the countervailing duty order on ceramic tile from Mexico, covering the 
period January 1 through December 31, 1986. Initiation of Antidump- 
ing and Countervailing Duty Reviews, 53 Fed. Reg. 14,470 (June 29, 
1988). 

On December 9, 1988, Commerce published a notice of its preliminary 
results of the administrative review. Ceramic Tile From Mexico; Prelim- 
inary Results of Countervailing Duty Administrative Review, 53 Fed. 
Reg. 49,718 (Dec. 9, 1988). For the 1986 calendar year, commerce found 
thirty-six zero rate or de minimis firms and a 4.28 percent ad valorem 
for all other firms. 

Plaintiffs’ original complaint was amended by motion to two counts. 
Ceramica Regiomontana, S.A. et al. v. United States, __ CIT _, Slip 
Op. No. 90-109 (October 17, 1990). Count One alleges that Commerce 
cannot impose countervailing duties on merchandise imported from 
Mexico after April 23, 1985, the date that Mexico became a “country 
under the Agreement” within the meaning of 19 U.S.C. § 1671, without 
a determination by Commerce that the imports of such merchandise 
materially injure or threaten to materially injure a United States indus- 
try producing a like product. Because no injury determination covering 
plaintiffs’ ceramic tile imports has been made, plaintiffs argue the anti- 
dumping duties imposed after April 23, 1985 are unauthorized. 

Count Two alleges that Commerce improperly excluded companies 
receiving zero or de minimis benefits from its calculation of the country- 
wide countervailing duty rate under Ipsco Inc. v. United States, 899 F.2d 
1192 (Fed. Cir. 1990). The appellate court in Jpsco held that in calculat- 
ing the country-wide subsidy rate Commerce should include companies 
with zero and de minimis subsidy rates. 


STANDARD OF REVIEW 


In reviewing injury, antidumping, and countervailing duty investiga- 
tions and determinations, this Court must hold unlawful any deter- 
mination unsupported by substantial evidence on the record or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). 
Substantial evidence “means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 3 to U.S. 474, 477 (1951) (quoting Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938)). Moreover, the 
Court may not substitute its judgment for that of the agency when the 
choice is between two fairly conflicting views, even though the Court 
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would justifiably have made a different choice had the matter been 
before it de novo. See American Spring Wire Corp. v. United States, 
8 CIT 20, 22, 590 F Supp. 1273 1276 (1984) (citing Universal Camera, 
340 U.S. at 488), aff'd sub nom., Armco, Inc. v. United States, 760 F.2d 
249 (Fed. Cir. 1985). 

Substantial evidence supporting an agency determination must be 
based on the whole record. See Universal Camera Corp., 340 U.S. 474, 
488 (1951). The “whole record” means that the Court must consider 
both sides of the record. It is not sufficient to examine merely the evi- 
dence that sustains the agency’s conclusion. Jd. In other words, It is not 
enough that the evidence supporting the agency decision is “substan- 
tial” when considered by itself. The substantiality of evidence must take 
into account whatever in the record fairly detracts from its weight. Uni- 
versal Camera Corp., 340 U.S. at 478, 488. 


DISCUSSION 


1. Commerce’s Decision to Impose Countervailing Duties on Ceramic 
Tile Imported From Mexico on or After April 23, 1985: 
A. Legislative history of the countervailing duty laws: 

At the time of the establishment of the GATT in 1947, the United 
States countervailing duty law, under 303 of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1303, only applied to dutiable items and did not 
provide for an injury determination. Therefore, under the “grandfather 
clause” of the GATT, the United States was under no obligation to apply 
paragraph 6(a) of the GATT, which was inconsistent with U.S. trade law. 
Paragraph 6(a) of the GATT stated: 


6. (a) No contracting party shall levy any antidumping or counter- 
vailing duty on the importation of any product of the territory of 
another contracting party unless it determines that the effect of 
the dumping or subsidization, as the case may be, is such as to cause 
or threaten material injury to an established domestic industry, or 
is such as to retard materially the establishment of a domestic 
industry. 


GATT, 61 Stat. All, T.1.A.S. No. 1700, 55 U.N.T.S. 184 (1947). 

In 1974, Congress passed the Trade Act of 1974, which, inter alia, 
amended 19 U.S.C. § 1803, expanding the countervailing duty law to 
cover non-dutiable as well as dutiable terms. Section 1303 originally 
contained the old law that allowed countervailing duties to be assessed 
on dutiable items. The 1974 amendment added, inter alia, subsection 
(a)(2) which provided as follows: 


(2) In the case of any imported article or merchandise which is 
free of duty, duties may be imposed under this section only if there is 
an affirmative determination by the Commission under subsection 
(b)(1) of this section; except that such a determination shall not be 
required unless a determination of injury is required by the 
international obligations of the United States. 


19 U.S.C. § 1303(a)(2) (1976). 
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Therefore, following the enactment of the Trade Act of 1974, injury 
determination by Commerce were required as condition precedent to 
imposing countervailing duties on subsidized nondutiable goods only if 
required by international obligations (i.e., the GATT). An injury deter- 
mination was still not required for dutiable goods. 

In 1979, Congress enacted the Trade Agreements Act of 1979, Pub. L. 
96-39, 93 Stat. 144, which added a new title to the Tariff Act of 1930, 
Title VII: Countervailing and Antidumping Duties, 19 U.S.C. §§ 1671 
through 1677g. The Trade Agreements Act was the implementing legis- 
lation for the Subsidies/Countervailing Measures Agreement (“Subsi- 
dies Code”), signed by the GATT members, stemming from the Tokyo 
Round of rate negotiations of the GATT. Section 101 of the Trade Agree- 
ments Act added § 701 the Tariff Act of 1930, 19 U.S.C. § 1671, which 
replaced the countervailing duty law under 19 U.S.C. § 1303, as applied 
to exports from a “country under the Agreement.” The term “under the 
Agreement” refers to the obligations found in the Subsidies Code of the 
GATT. Section 1671 provides as follows: 


§ 1671 Countervailing duties imposed. 
(a) General rule.—If— 
(1) the administrating authority determines that— 
(A) a country under the Agreement, or 
(B) aperson who is a citizen or national of such a country , or 


a corporation, association, or other organization organized in 
such a country, 
is providing, directly or indirectly, a subsidy with respect to the 
manufacture, production, or exportation of a class or kind of mer- 
chandise imported into the United States, and 
(2) the Commission determines that— 
(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States mate- 
rially retarded, 
by reason of imports of that merchandise, 
then there shall be imposed upon such merchandise a countervail- 
ing duty, in addition to any other duty imposed, equal to the amount 
of the net subsidy. 
(b) Country under the Agreement.—For purposes of this part, 
the term “country under the Agreement” means a country— 

(1) between the United States and which the Agreement on Sub- 
sidies and Countervailing Measures applies, as determined under 
section 2503(b) of this title, 

(2) which has assumed obligations with respect to the United 
States which are substantially equivalent to obligations under the 
Agreement, as determined by the President, or 

(3) with respect to which the President determines that— 


(A) there is an agreement in effect between the United States 
and that country which— 
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(i) was in force on June 19, 1979, and 
(ii) requires unconditional most-favored-nation treat- 
ments with respect to articles imported into the United 
States, 
(B) the General Agreement on Tariffs and Trade does not 
apply between the United States and that country, and 
(C) the agreement described in subparagraph (A) does not 
expressly permit— 
(i) actions required or permitted by the General Agree- 
ment on Tariffs and Trade, or required by the Congress, or 
(ii) nondiscriminatory prohibition is or restrictions on 
importation which are designed to prevent deceptive or 
unfair practices. 
(e) Cross reference.— 
For provisions of law applicable in the case of merchan- 
dise which is the product of a country other than a country 
under the Agreement, see section 1303 of this title. 


Section 1303 was amended by the Trade Agreements Act of 1979 by 
changing is the language in (a)(2) and adding new language in (b). These 
changes provide in relevant part: 


(2) In the case of any imported article or merchandise which is 
free of duty, duties may be imposed under this section only if there 
are affirmative determinations by the Commission under subtitle 
IV of this chapter; except that such a determination shall not be 
required unless a determination of injury is required by the 
international obligations of the United States. 

(b) Regulations prescribed by administering authority; 
imported articles or merchandise which are not duty free 

The duty imposed under subsection (a) of this section shall be 
imposed, under regulations prescribed by the administering 
authority (as defined in section 1677(1) of this title), in accordance 
with subtitle IV of this chapter (relating to the imposition of coun- 
tervailing duties) except that, in the case of any imported article or 
merchandise which is not free of duty— 

(1) no determination by the United States International 
Trade Commission under section 1671b(a), 16, 1c, or 1671d(b) 
of this title shall be required, 

(2) an investigation may not be suspended under section 
1671c(c) of this title. 

(3) no determination as to the presence of critical circum- 
stances shall be made under section 1671b(e) or 1671(a)(2) or 
(b)(4)(A) of this title, and 

(4) any reference to determinations by the Commission, or to 
the suspension of an investigation under 1671c(c) of this title 
which are not permitted or required by this subsection shall be 
disregarded. 

19 U.S.C. § 1303(a)(2) and (b) (1982). 

Furthermore, in order to encourage other countries to assume the 
obligations of the Subsidies Code or substantially equivalent obligations 
with respect to the United States, Congress enacted a transitional rule 
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which provided for injury determinations for pre-existing countervail- 
ing duty orders in limited circumstances. This transitional rule, con- 
tained in section 104 of the 1979 Act, 93 Stat. 190-193 authorizes 
Commerce to make a injury determination in the case of a countervail- 
ing duty order issued under 19 U.S.C. § 1303, prior to January 1, 1980, if 
the exporting country became a “country under the Agreement” as of 
the date and its government or, in limited circumstances, its exporters, 
requested an injury determination within three years subsequent to 
January 1, 1980. Under the transitional rule, if Commerce’s determina- 
tion was negative, the countervailing duty order was revoked. If Com- 
merce’s determination was affirmative, or if no injury determination 
was requested, the outstanding countervailing duty order remained 
in effect and is subject to administrative review by Commerce under 
19 U.S.C. § 1671. 

B. Commerce’s decision to access countervailing duties despite 

lack of injury determination: 

Plaintiffs argue that once Mexico attained the status of a “country 
under the Agreement” Commerce must make an affirmative injury 
determination before it may assess countervailing duties on the Mexi- 
can ceramic tile pursuant to 19 U.S.C. § 1671(a). Plaintiffs refer to the 
introductory phrase! of 19 U.S.C. § 1303(a)(1) and argue that, although 
Commerce has broad discretion in enforcement of the countervailing 
duty laws, it is not entitled to disregard the “plain” meaning of the stat- 
ute. Plaintiffs’ Memorandum, at 18-19. Plaintiffs argue that the plain 
meaning of the introductory phrase provides that once an exporting 
country has been designated as a “country under the Agreement,” coun- 
tervailing duties cannot be imposed on merchandise originating there- 
from pursuant to 19 U.S.C. § 1303(a)(1), but can only be imposed 
pursuant to 19 U.S.C. § 1671(a). Id. at 30. Plaintiffs argue that absent 
the required injury determination, Commerce lacks the statutory 
authority to impose countervailing duties on ceramic tile imported from 
Mexico on or after April 23, 1985. Id. 

In support of their proposition, plaintiffs cite to Cementos Anahuac 
del Golfo, S.A. v. United States, 12 CIT 525, 689 F Supp. 1191 (1988) 
(“Cementos Anahuac”), aff'd, Cementos Guadalajara v. United States, 
879 F.2d 847 (Fed. Cir. 1989), cert. denied, 110 S.Ct. 1318 (1990). The 
Court in that case held that 1984 importations at issue were made while 
Mexico was not a “country under the Agreement,” and countervailing 
duties were properly imposed pursuant to 19 U.S.C. § 1303(a)(1), absent 
an ITC injury determination. The Court stated: 


This status [as acountry under the agreement] and the correspond- 
ing statutory entitlement, however, did not become extant for Mex- 
ico and its goods until April 23, 1985, the effective date of the 
Understanding. The PHC from Mexico entered prior to this date 
was not entitled to that applicable injury determination under 


le xcept in the case of an article or merchandise which is the product of a country under the Agreement (within the 
meaning of 19 U.S.C. § 1671(b) of this title), * * *.” 





CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 21, MAY 25, 1994 


United States law. Because the PHC was entered prior to Mexico’s 
recognition as a “country under the Agreement,” the imposition of 
duties on these goods entered prior to April 23, 1985 was not subject 
to an affirmative injury determination before the final assessment 
and liquidation stage of the proceedings. 


12 CIT at 546, 689 F Supp. at 1208. Plaintiffs argue that the Court’s lan- 
guage in Cementos Anahuac infers that the statutory entitlement of 
19 U.S.C. § 1671(a) would apply to Mexican merchandise which entered 
after the effective date of the Understanding, even if subject to counter- 
vailing duty orders properly issued pursuant to 19 U.S.C. § 1303(a)(1). 
Plaintiffs’ Memorandum, at 32. Furthermore, plaintiffs argue that 
absent the statutory authority to impose countervailing duties on the 
subject merchandise, Commerce should revoke the countervailing duty 
order effective the date Mexico attained “country under the Agree- 
ment” Status, April 23, 1985. 

Commerce argues that it reserves the statutory authority to levy 
countervailing duties pursuant to 19 U.S.C. § 1303(a)(1), on ceramic tile 
from Mexico subject to countervailing duty orders issued prior to Mex- 
ico becoming a “country under the Agreement.” Commerce argues that 
the domestic countervailing duty law and its legislative history makes it 
clear that Commerce is not required to make an injury determination 
prior to the assessment of countervailing duties upon dutiable products 
which are the subject of a countervailing duty order issued after Janu- 
ary 1, 1980 pursuant to 19 U.S.C. § 1303, even if the exporting country 
subsequently becomes a “country under the Agreement.” Commerce 
contends that the only exception to the statute was provides for in the 
transitional rule. Defendant’s Memorandum, at 15 et seq. However, the 
Court notes that this exception is not applicable here because the coun- 
tervailing duty order on ceramic tile, which is dutiable, was issued after 
January 1, 1980, at a time when Mexico was not a “country under the 
Agreement.” 

Commerce asserts that in the process of interpreting paragraph 5 of 
the Understanding in Cementos Anahuac, the Court did make a general 
observation to the effect that because the status of a “country under the 
Agreement” and the right to an injury determination did not become 
extant for Mexico and its goods until April 23, 1985, the imposition of 
countervailing duties on goods prior to April 23, 1985 was not subject to 
an affirmative injury determination. Commerce argues that this gen- 
eral observation cannot be construed as inferring that goods entered on 
or after April 23, 1985 would be entitled to an injury determination. 
Defendant’s Memorandum at 42. Commerce notes that after making 
this general observation, the Court concluded that the meaning attrib- 
uted by Commerce to paragraph 5 of the Understanding (which was that 
the United States was required to grant an injury determination only 
for those Mexican products for which no investigations were in progress 
and not for those products for which countervailing duty orders had 
already been issued) was entitled to great weight. 12 CIT at 549, 689 
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F. Supp. at 1210. Commerce continues, that the Court after noting the 
term “investigations” was defined in Commerce regulations to refer to 
the time preceding the issuance of a countervailing order and that the 
definition was published several years prior to the time of the signing of 
the Understanding, held that the term “investigations in progress,” 
contained in paragraph 5 of the Understanding, does not include admin- 
istrative reviews pursuant to 19 U.S.C. § 1675. 12 CIT at 549-550, 689 
F Supp. 1210-11. Thus, Commerce argues that the Court’s ruling essen- 
tially turned upon its interpretation of the Understanding. Defendant’s 
Memorandum, at 43. 

Commerce argues that paragraph 5 of the Understanding requires 
the United states to provide an injury test only for new investigations 
and investigations in progress. Paragraph 5 of the Understanding 
provides 


With respect to all United States countervailing duty investigations 
in progress concerning products of Mexico as of the date of entry 
into force of this Understanding, the United States shall ensure 
that no countervailing duties shall be imposed upon any product of 
Mexico unless it is determined that the subsidized imports are, 
through the effects of the subsidy, causing, or threatening to cause 
material injury to an established domestic industry, or retard mate- 
rially the establishment of a domestic industry. 


Understanding at para. 5 (emphasis added). Commerce argues that 
because the investigation of ceramic tile from Mexico was completed in 
1982 with the issuance of a countervailing duty order, there was no 
investigation in progress with respect to ceramic tile from Mexico on 
April 23, 1985, when the Understanding was signed. As a consequence, 
Mexico’s designation as a “country under the Agreement” did not 
require the United States to grant an injury test to ceramic tile from 
Mexico prior to the assessment of countervailing duties. Defendant’s 
Memorandum, at 47-48. 

Plaintiffs argue that the U.S. countervailing duty law and not the 
Understanding govern the manner in which countervailing duties 
are imposed under the U.S. law. Plaintiffs contend that although the 
Understanding is the basis for Mexico’s status as a “country under the 
Agreement,” the Understanding does not alter the imposition of coun- 
tervailing duties under the U.S. law. Plaintiffs’ Memorandum, at 52. In 
addition, plaintiffs argue that paragraph 5 of the Understanding 
concerns only “investigations in progress” as of the date of the Under- 
standing, and does not specifically address the status of preexisting 
countervailing duty orders. Accordingly, plaintiffs argue that there is no 
language that indicates that Mexico’s status as a “country under the 
Agreement” is limited, i.e., that the United States has the authority to 
impose countervailing duties on Mexican ceramic tile absent an injury 
test after the effective date of the Agreement. Jd. at 59-60. 

As the Court stated in Cementos Guadalajara, S.A. v. United States, 
12 CIT 307 327, 686 F. Supp. 335, 351 (1988): 
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The starting point for interpreting a statute is the language of the 
statute itself, which must ordinarily be regarded as conclusive 
absent a clearly expressed legislative intention to the contrary. Con- 
sumer Product Safety Comm’n v. GTE Sylvania, 447 U.S. 102, 108 
[100 S.Ct. 2051, 2056, 64 L.Ed.2d 766] (1980) * * *; Southeastern 
Community v. College v. Davis, 442 U.S. 397, 405 [99 S.Ct. 2361, 
2366, 60 L.Ed.2d 980] (1979) * * *; Gilmore Steel Corp. v. United 
States, 11 CIT , (672 F. Supp. 1459, 1462] (1987). Going behind 
astatute’s plain language to search for a possibly contrary congres- 
sional intent is a step the court must take cautiously, even under the 
best circumstances. United States v. Locke, 471 U.S. 84, 95-96 [105 
S.Ct. 1785, 1793, 85 L.Ed.2d 64] (1985). 

While the Court recognizes “[a]lthough not conclusive, the meaning 
attributed to treaty provisions by the Government agencies charged 
with their negotiation and enforcement is entitled to great weight,” 
Cementos Anahuac, 12 CIT 525, 549, 689 F. Supp. 1191, 1210 (1988) 
(quoting Sumitomo Shoji America, Inc. v. Avagliano, 45 7 U.S. 176, 
184-185 (1982)), Commerce regulations provide more persuasive sup- 
port for defendant’s argument. 

The definition of “investigations” found in Commerce regulations 
provides that “[a]n ‘investigation’ refers to that time between the publi- 
cation of a notice of initiation and the publication of the earliest of (1) a 
notice of termination, (2) a negative determination that has the effect of 
terminating the administrative proceedings; or (3) an Order.” 19 C.FR. 
§ 355.6(b) (1985). A “determination” is defined as “an official decision 
in the course of a proceeding.” 19 C.ER. § 355.6(c) (1985). These defini- 
tions were published in the Code of Federal Regulations (“Code”) as of 
the time of negotiation and signing of the Understanding and existed in 
the Code verbatim for several years prior to that time. 

It is clear the Code, in setting forth the procedures for imposing coun- 
tervailing duties, provides that under 19 U.S.C. § 1303 and 19 U.S.C. 
§ 1671, the word “investigation” is limited to that period of time in a 
countervailing duty investigation which precedes the issuance of a coun- 
tervailing duty order. The Court therefore holds that because the inves- 
tigation of ceramic tile from Mexico was completed in 1982 with the 
issuance of a countervailing order, there was no investigation in prog- 
ress with respect to ceramic tile from Mexico on April 23, 1985. 

The language of the Understanding also sheds light on the issue at 
hand. The opening clause of paragraphs of the Understanding concern- 
ing the injury test requirement provides: “[flor the purposes of the 
application of countervailing measures.” In addition, paragraph 6 of the 
Understanding further provides, in pertinent part, as follows: 


6. DOMESTIC PROCEDURES AND LAW 


No provision of this Understanding shall be construed to prevent the 
United States from finally imposing countervailing duties pur- 
suant to its national law on products of Mexico receiving subsidies 
of any kind * * *. 


Understanding at para. 6 (emphasis added). 





U.S. COURT OF INTERNATIONAL TRADE 93 


As expressly stated in the Understanding countervailing duties are to 
be imposed in accordance with United States national law. Therefore, 
the Court observes United States countervailing duty law is the source 
of direction and guidance in this matter. 

Neither 19 U.S.C. § 1303 nor 19 U.S.C. § 1671 set forth procedures 
bestowing an injury determination with respect to a countervailing 
order issued under 19 U.S.C. § 1303 after the effective date of the 1979 
Act, i.e., January 1, 1980. Nor has Congress specified anywhere that a 
countervailing order issued without an injury determination pursuant 
to 19 U.S.C. § 1303 after the effective date of the 1979 Act with respect to 
dutiable merchandise is to revoked when an exporting country becomes 
a “country under the Agreement.” Moreover, the Court of Appeals’ deci- 
sion in Cementos Guadalajara, supra, leaves unresolved the issue of 
whether Commerce may impose countervailing duties“ without an 
injury determination on dutiable merchandise from Mexico imported 
after Mexico became a country under the Agreement. 

It is self-evident that Congress could not have intended to establish as 
law a meaningless provision and the statute should be construed in 
accordance with congressional intent. See Ceramica Regiomontana Co. 
uv. United States, 10 CIT 399, 40 5, 636 F Supp. 961, 966 (1986), aff'd, 810 
F.2d 1137 (Fed. Cir. 1987). In the case at bar, if ceramic tile remains sub- 
ject to the assessment of countervailing duties pursuant to 19 U.S.C. 
§ 1303, as intended by Congress, then it cannot be the subject of another 
proceeding under 19 U.S.C. § 1671. The latter must be interpreted as 
applying to merchandise from a country under the Agreement” that are 
not already the subject of existing countervailing duty orders. Given the 
statutory scheme, including the transitional rule, 19 U.S.C. § 1303 
should be interpreted as not excluding from its scope dutiable merchan- 
dise covered by countervailing duty orders issued pursuant to 19 U.S.C. 
§ 1303 after January 1, 1980 and prior to the exporting country becom- 
ing a “country under the Agreement.” 

Accordingly, the Court finds that Commerce reasonably interpreted 
congress’ failure to accommodate either for an injury test for 19 U.S.C. 
§ 1303 law orders in dutiable merchandise issued after January 1, 1980 
or for their revocation after the exporting country becomes a “country 
under the Agreement” as a symptom that Congress proposed the orders 
to remain in effect as a means of carrying out Congress’ goal to encour- 
age early adherence to the subsidies Code. Based on the analysis and 
reasoning set forth above, the Court finds Commerce’s implementation 
of 19 U.S.C. § 1303, imposing countervailing is duties without an injury 
determination on ceramic tile entered after Mexico’s accession to GATT, 
was reasonable, supported by substantial evidence in the record, and 
lawful. 


2Pursuant to a countervailing order issued under 19 U.S.C. § 1303 after January 1, 1980 and prior to Mexico becom- 
ing a “country under the agreement.” 
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2. Commerce’s Calculation of the Country-wide Countervailing 
Duty Rate: 

In the contested final results, Commerce calculated the country-wide 
countervailing duty (“country-wide CVD”) rate by weight averaging the 
benefits received by non-de minimis? companies by their proportion of 
United States exports. Zero rate firms and companies with de minimis 
benefits were excluded from the calculation. See Ceramic Tile From 
Mexico; Preliminary Results of Countervailing Duty Administrative 
Review, 53 Fed. Reg. 49,718 (Dec. 9, 1988); Conf. A.R. #4, (ITA printouts 
of final determination). 

Plaintiffs’ Count Two alleges that Commerce calculated the country- 
Wide CVD rate in a manner subsequently prohibited in Ipsco, Inc. v. 
United States, 899 F.2d 1192 (Fed. Cir. 1910) (“Ipsco”) and this Court’s 
holding in Ceramica Regiomontana, S.A. v. United States,16CIT__, 
Slip Op. 92-71 (May 19, 1992). Plaintiffs’ Memorandum, at 69 et seq. 
pursuant to Jpsco, Commerce is required to calculate a country-wide 
CVD rate applicable to non-de minimis firms by weight averaging the 
benefits received by all companies by their proportion of exports to the 
United States, inclusive of zero rate firms and de minimis firms. 

Commerce argues that Ipsco does not apply to the case at bar. Com- 
merce attempts to distinguish the present case by arguing that Ipsco 
does not apply to cases where the country-wide CVD rate is greater than 
de minimis. Commerce argues that including companies with zero and 
de minimis rates in the calculation would real at in a diluted rate far 
below the average rate of benefits received by the remaining companies 
receiving non-de minimis benefits. Id., at 63-64. This result, Commerce 
asserts, would be contrary to 19 U.S.C. § 1671(a), which directs that the 
subsidized merchandise must be imposed with a countervailing duty 
“equal to the amount of the net subsidy.” Jd. at 61. 

Commerce’s attempt to distinguish the case at bar from Ipsco is with- 
out merit. contrary to Commerce’s interpretation of Ipsco, the Court of 
Appeals in Ipsco expressly states that the country-wide CVD rate cal- 
culation should be made inclusive of hose companies receiving no bene- 
fit or de minimis benefit in instances where such methodology would 
result in a zero or de minimis rate as well as in instances where the coun- 
try wide CVD rate is greater than de minimis. The Court states: 


Where the overall level of subsidization provided to a particular 
industry by a foreign government is de minimis, no contervailing 
duty should be assessed. And, if there is a non-de minimis subsidy 
being provided, the countervailing duty should not exceed the 
weighted-average benefit received by all firms that produce or 
export the subject goods, including those firms that receive little or 
no subsidy. 


Ipsco, 899 F.2d at 1197 (emphasis added). 


3«D¢ minimis” is defined in 19 C.FR. § 355.7 to mean “less than 0.5% ad valorem.” 
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Commerce’s conclusion regarding its attempt to rationalize its meth- 
odology with the dictates of 19 U.S.C. § 1671(a) in calculating the coun- 
try-wide CVD rate is meritorious but nonetheless conflicts with binding 
precedent set forth in Ipsco. Therefore, the Court is compelled to reject 
Commerce’s methodology. The Court remands this issue for recalcula- 
tion of the country-wide CVD rate inclusive of benefits and U.S. exports 
of the zero rate firms and de minimis firms for 1986 in accordance with 
the guidance set forth in Ipsco. 


CONCLUSION 


Plaintiffs’ Count One, challenging the ITA’s determination to impose 
countervailing duties on ceramic tile imported after April 23, 1985 with- 
out an injury determination is denied. The case is remanded to Com- 
merce to recalculate the country-wide CVD rate in accordance with 
Ipsco. The ITA shall report the results of this remand to the Court by 
August 8, 1994 and the parties shall have 30 days to file comments on the 
ITA’s remand results thereafter. 
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